Ilidzomoeka oxopoHyis npasonopsdky e Xapkoei (1917-2017 pp.). Xapkise, 2017

BUIIa/IKaX MOXJIMBO CIOCTEPIraTH yMHUCHE CTBOPEHHS NPOBOKALIMHUX CUTYyalil, 110 TPU3BOAUTL [0
BiZBOJIiIKaHHSA BiJi BUKOHAHHSA MPSAMUX 00OB’SI3KiB, CHPUYHHSE MapHi 3aTpaTH 4Yacy IMOJIiLeHCbKOro Ta
KOIITIB JiepkaBy. KpiM Toro, B mo/iiGHUX BUTaAKaX Bi/[0YBAEThCS i CIOTBOPEHHS] METU I'POMa/ICbKOTO
KOHTPOJIK.

BiacTorolouu mpaBa Ta iHTepecH CycCIiJibCTBa HEO6XiJHO IaM ITATH, 110 JIIOAWHA B GOPMi € TaKOXK
YaCTUHOIO LIbOT0 CYCIiJIBCTBA, a OTKe Ma€ BCi Ti » caMi npaBa 110 i iH1ui rpoMagsaHu. Kpim Toro, JroauHa
B dopMi - Iie 1ie ¥ MpeJCTABHUK BJIAAM i Mo/libHa MOBe/liHKa He MOXe He 3aBJiaBaTH IIKOJU iMiIKy
CaMoro OpraHy, aJpKe CIIOHYKAa€ i iHIIMX AiATH NOAIGHMM YMHOM Ta JA03BOJISIE iTHOPYBaTU BUMOTH
MOJiIEeNChKOTO. KILO XK Y AisIX MOJielCbKOro B6AYaEThCS MOPYLIEHHS MPAaBOBUX HOPM, TO HAa CbOT'0/IHI
icCHy€E psi IiEBUX i 3aKOHHUX MeXaHi3MiB MPUTATHEHHS 0COOH /10 BiZIIOBiIa/IbHOCTI.

BupieHHss noAi6HUX CUTyalliil cTajo 6 MOMXJIMBE ULJISXOM 3aKOHOJIABYOTO BpETYJIIOBAaHHS
3/7IiCHEHHSI TPOMA/ICbKOTO KOHTPOJII0O B JIepXaBi, OCKIJIbKM iCHyrOUa HOpMaTHMBHA 6a3a € JOCUTh
pO3Tay?>keHO0 Ta B OCHOBHOMY 3aKpiIlJIFOE MpaBa ocib, 1110 3BepPTAIThCS [0 OPraHiB Bjaafu. B mepury
Yyepry icHye HeoOXiJIHICTb B BU3Ha4YeHi CIOCOGIB Ta MeX I'poMaJICbKOr0 KOHTPOJIIO, 3aKpillJieHHs He
JiMllle MpaB, a 0060B’sA3KIB U 0ci6, 10 3JiHCHIOIOTh TaKUM KOHTpoJsb. KpiM 1poro, icHye notpeba i y
BperyJiloBaHHI NUTAHHA MpPO MNPUTSATCHEHHS O0cCi6 A0 BiANOBiJAJbHOCTI 3a MOPYLIEHHS MOPAAKY
3[iiCHEHHS] IPOMAa/ICbKOr0 KOHTPOJII0, B TOMY YMCJI i 3a CTBOPEHHS MPOBOKAL[iMHUX CUTYyaLliil. Amke
caMe HasIBHICTb YiTKO 3aKpin/ieHux 060B’sI3KiB y 060X CTOPiH Ta iX HeyxXuJibHe BUKOHAHHS J03BOJIUTh
FOBOPUTH PO CHIBIPAL NOJIIL{T 3 TPOMaACHKICTIO.
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JEAKI MIPKYBAHHS{ 111040 BJOCKOHAJIEHHSA 3AKOHOJABYOI
PEIVIAMEHTALII NPOTUAII 3JIOUMHHOCTI Y CHEPI
ITPOMA/ICHKOI BE3INNEKU

Y cnopaBi npotugil 3704nHHOCTI ¥ cdepi rpomMascbkoi Ge3neKd BaXK/JIMBY pOJb BifirparTh SK
3aX0/1 KpUMiHa/JbHO-MPABOBOrO, TaK i KPUMIHOJIOTIYHOTO xapakKTepy. TicHUI B3aEMO3B’I30K CUCTEMU
LIMX [1BOX 3aX0/liB BIIJIUBY € BaXXK/IMBOIO YMOBOI0 e(peKTUBHOCTI NPOTUZAIL 6y ib-IKOMY BUAY 3JIOUUHHOCTI
[0, c. 6]. BpaxoByoun ob6MexeHi Mexi JAiMCHOrO AOCHIPKEHHS, Aaji MU 3yNUHUMOCS JIMIIE Ha
KpUMiHaJIbHO-IIPABOBOMY acleKTi MPOTHUZAil 3/104MHHOCTI y cdepi rpomMazschbKoi Ge3nekd. Y 3B’SI3Ky 3
MM, 3ayBaXKMMO, L0 3aXOJW KPUMiHaJIbHO-NPAaBOBOTO XapaKTepy, fKi 3acTOCOBYIOTbCA y pasi
NOpYILIeHHsI KPMMiHa/IbHO-NPaBOBUX 3a60pOH y cdepi rpoMajicbkoi 6e3nekH, MOXKHA BU3HAYUTU SK
nepenb6aveHi KK Ykpainu 3acobu Jep:xaBHOro NpMMYyCy Ta 3a0X0YeHHs], 1[0 3aCTOCOBYIOTHCS [I0 OCi0,
sIKi BYNHUJIU 3JI0YUHH, lepeadadeHi cT. 255-270-1 KK Ykpainu. [lo koJsia iux 3ax0/liB MO>KHA BigHECTH
MOKapaHHs, 3BiJIbHEHHS BiJj KpUMiHa/IBHOI Bi/[TOBi A/ IbHOCTI, 3BiJIbHEHHS Bifl Bil0yBaHHS MOKapaHHS 3
BUNIPOOGYBaHHAM Towo. [lifkpecanMo, 10 y JOKTPUHI KpUMiHaJbHOrO npaBa Npob6/eMaM NpPOTUAil
3JIOYMHHOCTI y cdepi rpoMaZicbKoi 6e3neku NpuAinsaacs yBara y npausax B. EMesnbsaHoBa, M. IManuy,
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B. KomicapoBa, M. Maiictpenko, M.IlaHoBa, A.CaBueHka, O.CapnaBcbkoro, . PwxoBa, B.Tuxoro,
M. XaBpoHIOKa Ta iHIIKMX HayKOBLiB. Biiia04uy Ha/leKHe 3yCUJIJIAIM BKa3aHUX aBTOPIB, 3ayBaXKKUMO, 1110 Y
KpHMiHa/JIbHO-IPABOBIM Haylli, fK chnpaBeAsuBo 3a3Havyae K. A.BoJsikoB, He OGepeTbcs Mif CyMHIB
TBEP/PKEHHS, BIiJMOBIAHO [0 SKOTO BJAOCKOHaJIeHHS e(eKTUBHOCTI 3aCTOCYBaHHS 3aXO/iB
KpHMiHaJIbHO-IIPABOBOT0 XapaKTepy, — OJHe 3 aKTya/IbHUX 3aBJaHb Teopii i NPaKTUKU KPUMiHAJIBLHOTO
npaga [0, c. 14]. 3pificHeHHs LIbOTO 3aBAAHHA BUMarae BiJl HQyKOBOT'0 CepeIOBHUIIA OCTIHHOTO MOLIYKY
HayKOBO O0OI'PYHTOBAaHUX MPOMNO3ULIN 1010 BJOCKOHAJIEHHS] YUHHOI'0 KPUMiHAJBHOT'0 3aKOHOABCTBa
YKpaiHy, a TakoK BUpPOOJIeHHSI peKOMeH/Jalil 111010 PaKTUKU 3aCTOCYBaHHSI OKpPEMUX BUJIB 3aX0/iB
KPHUMiHa/JIbHO-NIPAaBOBOT'0 XapaKTepy y pasi NopylleHHs Pi3HUX BU/iB KpUMiHaJIbHO-IPAaBOBUX 3a060POH.
Y 3B’AI3Ky 3 LIMM, XOTizlocsl 6 BUCJIOBUTH JesKi MipKyBaHHA 3 NPUBOJY Y/IOCKOHaJIEHHS 3aKOHO/AaB4y0i
perJjiaMeHTallii KpUMiHaJIbHO-IPABOBOI NPOTH/Iii 3JI0UUMHHOCTI ¥ chepi rpoMajicbKoi 6e3neKH.

OnpanoBaHHA Clelia/JIbHOI JiTepaTypy A03BOJISIE CTBEPPKYBATH, 110 MUTAHHAM BJOCKOHAJIEeHHA
KpHMiHaJIbHO-TIPABOBOI MPOTHII 3JIOUMHHOCTI ¥ cdepi rpoMazicbKoi 6e3IeKH, y Pi3Hi yacu npuaijisijiacs
yBara BifoMuX BiTUM3HSAHUX HaykoBLiB [0, c¢. 10-16; 0, c. 13; 0, c. 29-30; 0, c. 177-184; 0, c. 379-387].
3 Gi/IbILICTIO 3aIPONIOHOBAHUX aBTOPAMU BUCHOBKIB i IPONO3UIiil BApTO MOrOJUTHUCS, IPUIOMY HU3KA
3 HUX CbOTOJHI y2Ke 3Haxo4UTh cBO€ BTisieHHd Yy KK Ykpainu. AckpaBuM cBifjdeHHSA LbOr0, HAIPUKJIAZ, €
persiaMeHTalisl BiJNOBIJAaJbHOCTI 3a YMHCHe 3HHIIEHHA ab0 MOIUKO/JKEeHHS O00’€KTIB KUTJIOBO-
KOMyHaJibHOro rocnogapcrsa (cT. 270-1 KK Ykpainu). BapTo Tako NoroguTucs i 3 Npono3uLisiMd npo
po3LIMpeHHs peJMeTy 3JI04MHIB IPOTU NOPAAKY 06iry 36poi, IpUUHATTS Cllellia/IbHOTO 3aKOHY L0/0
06iry 36poi B YkpaiHi, a Tak0 3 BUCHOBKOM IIPO Te, 1110 HEJIOTIYHUM € BiJACyTHICTBb y cT. 263-1 KK
3a0X04yBaJIbHOI HOpMH, noAiI6HOT J0 4. 3 cT. 263 KK [0, c. 183; 0, c. 13]. Yactunoto 3 cT. 263 KK Ykpainu
perJlaMeHTOBaHA MOXJIMBICTb 3BiJIbHEHHSI Bifi KpUMiHAJbHOI BiZMOBia/ibHOCTI 0CO6H, SIKa BUMHUIIA
3JI0YMH, MepeA6adeHn YacCTUHAMHU MEPIIOo abo APYrolo Iiel cTaTTi, K0 BOHA AOOGPOBIIBHO 3/a/1a
opraHam BJaJy 36po1o, 6010Bi npunacy, BUOYX0Bi pe40BUHHU a60 BUOYXOBI MPUCTPOL.

3a3HayuMo, L0 3a0X04yBaJIbHI HOPMHU, OPUJUYHUM HACJIIJKOM 3aCTOCYBaHHA AKUX € 3BiJIbHEHHS
Bif kpuMiHasbHOI BifnoBiganbHOCTi, ¥ po3ziai IX Oco6suBoi yactuau KK Ykpainu «3/7109UHU NPOTH
rpoMa/ICbKOi 6e3MeKHn» 3HAXOASATh CBiM BUAB Ie M y 4. 2 cT. 255, 4. 6 cT. 258, 4. 2 cT. 258-3, 4. 4
CT. 258-5, 4. 6 cT. 260, 4. 4 cT. 265 KK Ykpainu. ¥ 3B’13Ky 3 1JUM, BpaxOBYIOUM TOW (PakKT, [0 HA BiAMiHY
BiJi KapaJIbHUX 3axO[iB KpUMIHAJbHO-IIPAaBOBOIO XapaKTepy, 3BUIbHEHHS BiJi KpUMiHaJbHOI
BiANIOBiITA/IbHOCTI HEe HOCHUTH NMPUMYCOBOTO XapakTepy, He AedOopMye MPaBOBOTO CTATYyCy OCOOH, €
M’'IKMM 3aC060M BILJIMBY, TYMaHHHUM 3a CBOEIO CYTTIO i, 32 YMOBH NPaBUJIbHOTO 3aCTOCYBaHHS, JJOCUTb
JlieBUM i edeKTHUBHUM CIOCOOOM BIOPSAAKYBAHHS CYyCHiIbHUX BigHOCUH [0, c. 47-52], BBaXKaeMO L[iJIKOM
JIOTIYHHUM i CipaBe/IMBUM Nepe0auyuTH MOXK/IMBICTh 3BIJIbHEHHSA Bii KpUMiHA/IBHOI BiiNOBiAa/IbHOCTI
TaKOX Lie ¥ y BiJOBIJHUX YacTHHAX cT. 256, 257, 258-4, 261 KK YkpaiHu. A y BUNIaJKy BiiBEpHEHHS
Hebe3MeKHy, 1[0 3arpoyBaJjia, abo BiJjBepHeHHs 3arpo3u HACTaHHSI MEBHUX MOAiHM, TaKOX i y CT. 266,
267, 270, 270-1 KK VYkpainu. Ha Hamy aymKy, ciaif Oifbll mupuie MiAXOAUTH [0 NPAKTHKH
KpUMiHa/IbHO-IIPABOBOr'0 3a0X04YEHHS, Y TOMY Ydc/i H y chepi npoTUAil 3104MHAM NPOTHU rPOMa/ChbKOI
6esneku. [IpruyoMy, SIKIIO 3 [[bOTO NMPUBOAY y OY/Ib-KOTO BUHUKAIOThb NEBHI CYMHiBH, TO 3 HayKOBOI
TOYKH 30PYy BUKJIMKAE IHTEpeC He JiMlIe 3BIJIbHEHHS BiJi KpUMiHA/IbHOI BiNIOBiZAJIbHOCTI fIK TakKe, a 11e
Y 3BiJIbHEHHS BiJ] MpU3HauYeHHs MOKapaHHS 3a HopMaMu po3ainy IX OcobauBoi yactTuHu KK Ykpainu.
[lonibHe KpuUMiHa/NbHO-IPABOBE SBHIIE TMOKUM IO HEBIJOMO HalliOHAaJbHOMY KpUMiHaJIbHOMY
3aKOHOJABCTBY. BofHOvYac 3 orngAy Ha NparHeHHA YKpaiHU [0 €BpONEeNHCbKOro CHiBTOBAapHUCTBa
no/ii6Ha ifiest He M036aBJIEHO JIOTiKH, OCKIJIbKM KPUMiHaJbHOMY 3aKOHOJABCTBY EBpPOINENChKUX KpaiH
He BJIACTUBUU iHCTUTYT 3BUJIbHEHHS BiJi KpUMiHaIbHOI BiZJOBiJaIbHOCT] B TOMY 3HaU€HHI sIK MU HOTO
pO3yMiEMO 3a HaLiOHaJbHUM KpHUMiHaJIbHUM 3aKOHOJABCTBOM. KpHMiHa/lbHOMY 3aKOHOJAaBCTBY
€BponeNcbKUX KpalH NpUTaMaHHUH JIMIle iIHCTUTYT 3BiJIbHEHHS BiJj IpM3HAaYeHHs IOKapaHHS Yy HOro
peasbHOro abo MOAAJBLIOTO BiZIOyBaHHSA 3a HOpMaMHM fK 3arajbHoi, Tak i Oco6siMBOi 4acTHHHU
BignoBigHux KK, mo y KK Ykpainu 3HaxoquThb cBili BUsB jinlie y po3aiai XII oro 3arasbHoi 4aCTUHM.

TakyuM 4YWHOM, MpPYU BH3HAYEHHI COCO6GIB BIUVIMBY Ha 3JIOYMHHICTB y cdepi rpoMazicbkoi 6e3meKku
HeoOXiZJHO BUKOPHUCTOBYBAaTH PO3yMHHUU GaJjiaHC, aJpKe yCMillHe BUKOHAaHHS 3aBJaHb KPHMMiHaJIbHO-
NIpaBOBOI OXOPOHU IpoMa/iCbKoi Ge3neKky 3abe3nedye He TiJIbKU NPaKTHKa 3aCTOCYBaHHS KapaJbHUX
3ax0/liB KpHMMiHaJIbHO-IPAaBOBOI'O XapakTepy, aje W, y pAAl BUNAJKIB, NMpPaKTHKa 3aCTOCYBaHHS
HeKapa/JIbHUX 3aXO/iB, 3aCHOBAaHMX Ha 3a0XOYEHHi MO3UTMBHOI IOCT3/JI0YMHHOI NMOBEAIHKU 0COOH,
IOPpUAUYHUM HaACAIAKOM peasizaulil dKoi MoXKe CTaTH He JiMlle 3BiJIbHEHHd BiJ KpUMiHaJIbHOI
BiZINMOBi/la/IbHOCTI, aJie i 3Bi/IbHEHHA Bij MpU3HauYeHHS NOoKapaHHs 32 HopMaMu Oco6sMBoi yacTuHu KK
Ykpainn.
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