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Introduction

According to the Constitution, Ukraine is a sogwelfare state, which is a giant success
in the nation building, especially since the abohaajority of countries worldwide would not
position themselves as social welfare states. BwetJS — the strongest economy in the world
that secures remarkably high quality of life ofagi8zens — does not legally position itself as a
social welfare state. This scientific study is migical, since Ukraine has no model of a social
welfare state of its own. Social welfare state asit@gory was first addressed by a German
scientist L. Steirt, J. Haberma&sand C. Offé were the first world-renowned scientists to
investigate economic contradictions of a sociaffavelstate. F. Fukuyama and other scientists
contributed greatly to the study of social and @roit aspects of the social welfare state.

Various aspects of a social welfare state haveetideen the focus of several Ukrainian
scholars, such asvl. Kozyubra® V. Kopeychyko P. RabinovycH, O. Skrypnyuk® V.
ShapovaP, etc.

Giving credit to scientific value of the work dobg the abovementioned scholars, we
would point out that some of the problems of theiaowelfare state are yet to be studied in
Ukraine. With regards to the degree of fragmentatibthe agenda at hand, one should still
point out that, as far as science is concernedl@mes of the social welfare state are far from
being studied through and through.

This article focuses on the study of constitutldnamework of Ukraine as a social
welfare state in light of extremely complex politiand economic conditions which Ukraine is
facing today.
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1 The Term “Social Welfare State”

One of the main trends in the modern world of aratuilding is the humankind
gradually moving towards acceptance of progresgwktical and legal ideas, especially
universal human values, such as democracy, hurghtsrand freedoms, humane and just law
and order. This process peaked into developmentcandtitutional entrenchment of the
concept of democratic social welfare state aslaatdn of its universally human purpo¥e.

Recognizing Ukraine as a social welfare state e donstitutional level, a state
governed by the rule of law; recognizing in the &dntion the citizen and its life and health,
honor and dignity, personal immunity and securisy kraine's highest social value, and
including a wide range of social rights and freedamSection Il of the Constitution resulted
in the need to reconsider the notion of the stata special organization of public power, the
law as a universal regulator of social relationd, above all, the notion of the citizen and their
rights, freedoms and guarantees thereof, all ofclwidetermine the purpose of the State
according to the Constitution of Ukraine. It's abthie concept that no human being exists for
the state but rather the state is responsible ddfier human being for its performance, and the
key responsibility of the state is to secure andpbold human rights and freedoms (Article 3
of the Constitution of Ukraine).

It should be noted that the term “social welfaedes’ became more or less widely used
in the late 19 or early 26" century when the state evolved to a brand new tEveconomic
development.

The idea of a welfare state and this very terrst ##merged in socio-political life of
Germany in 1880s. In its effort to weaken the iaeflae of the social democrats, Otto Bismarck
and his government drafted a number of laws remgldhe insurance of industrial workers. In
its statement, the government stipulated thatnreat of social diseases requires not only
punitive actions against social democrats but gaionthe “well-being of the workers” as well.
This is how Germany made social policy its offiaimctrine. By the end of the #&entury,
other countries launched individual elements ofaqgmlicy but this process was disrupted by
the Great Depression in 1930s.

According to V. Korniyenko, the term “social weakestate” was first introduced in 1850
by Lorenz von Stein. However, active theoretic dawament of the terms only started in the
first half of the 28 century, mostly in German literatute.

The ideas of liberal social statehood based orruleeof overall freedom first found
their way into the Constitution of the Weimar Rejmin 1918. However, the understanding
that one needs to guarantee social security alahgegal security only came after the Second
World War when profound social transformation sdiin the majority of the countries around
the world bolstered by the increasingly social+oigel policies.

In the second half of the ®0century, the term “social welfare state” became
increasingly popular in constitutions and statuteegulations. Germany, France, Italy,
Portugal, Turkey, Spain, Greece, the Netherlanésniark, Sweden and the majority of the
C.1.S. states declared themselves to be socialavecBtates, directly or indirectly, in their
respective constitutions.

Allegedly, ideologists and practitioners built theoncept of social welfare state on the
ideas of humanity, social justice, the rule of dafity binding every social group, rejection of
inequality, supremacy of social equality, and doaiad economic rights recognized and
guaranteed by the state.
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However, as it is correctly stated in the sch@apers, “social welfare state” as a
category “cannot be treated as axiomatic and untondl characteristic of statehood. One of
the biggest obstacles here is ambiguity in constmof the term “social welfare state”. Even
though over a dozen countries of continental Eurdgkne it as fundamental principle of
constitutional system in their constitutions, seslstill argue about the construction of this
term, its principles and functions, and its coriela with such traditional fundamental
principles of statehood as “the democratic stateegeed by the rule of law?

As a guarantor of rights and freedoms of its efiig, the social welfare state becomes
the subject of legal relations that differ fromditaonal public and administrative relations.
Social focus of such relationship is based prirgaii protection of personal interests of each
member of the public rather than the interesthiefaublic as in the classic common [&w.

In this context, our study of the social welfatats should focus on the purpose of its
functioning, i.e. securing decent living conditidios the people or, in other words, sufficient
quality of life for each and every member of itsroounity. Therefore, we believe that social
welfare only works in a state that aims to creatafortable living conditions for every human
being and every member of the community.

It would also be safe to maintain that there suanber of other ways to define the
essence and the substance of category known asdthe welfare state”. For example, O.G.
Kushnirenko and T.M. Slinko use the term “socialfame state” in the context of the state that
primarily aims to attain social progress that isdzhon the statutory principles of social
equality, common solidarity and shared respongjbifi Y. Todyka sees it rather as a kind of
statehood and a principle of constitutional orde. Rabinovych believes the social welfare
state to be the kind of state that performs itsasdenction?®

V. Gladkikh defines the social focus of the modstate through the social policy: “The
social welfare state is aiming to attain commonfavel to secure social advancement, and its
efforts are manifested through social policy. Iderto achieve all of the above, this kind of
state shall make its priority to serve the pubdither than care for its own interests, and its
ultimate goal is to minimize the unreasonable datiasions”’

As it happens, any attempt to define a social avelfstate by its social policy is
somewhat flawed. However, in our opinion, socidlgyathat comprises of all measures taken
by the state and its bodies and executives, asagetlivisions and executives of local self-
government bodies, is the manifestation of sociire of the state. We further believe that
social welfare state and its social policy are@ated as the essence and substance of the same
phenomenon of the state and public lifery political misjudgment, every political error
ultimately affects the entire society. PoliticiamsUkraine and elsewhere in the world are
capable of improving or compromising their own eageat the cost of whole strata of society,
especially today when the world is going througlobglization and cyclic economic
meltdowns.

The approaches suggested herein concern sociidejuss an element of public
governance rather than interaction between thelpeBppedom as the ultimate social value is
based on the existing obligations of the statéédontext of an individual, i.e. the state shall
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do everything within its power to facilitate thevédéopment of each individual: issue the laws,
open the relevant institutions and promote favar&plvironment for all of the above, since the
social welfare state is about care for a humangpdianor, dignity and freedom of each citizen
and personr?®

Despite certain differences, almost every debnitinentioned hereinabove specifically
mentions that the social welfare state shall inoitbe benefit of social security, justice, welfare
collaboration, etc. In other words, the nature &oaial welfare state is manifested through
activities of the state and its government in dapaere, otherwise known as the social policy
of the state.

According to the common understanding, the saegdilare state qualifies to be as such
if it is committed to provide decent living conditis and social security to its citizens,
encouraging them to participate in industrial mamagnt and, ideally, to maximize their
equality in terms of opportunities to build onédigeland to personal fulfillmerif.

However, social policy is not the only method eoyeld by a social welfare state to
reach its goals and targets — many aspects oflqoaliay may vanish with each resigning
cabinet or undergo profound revision by each newegunent. In fact, it happens all the time.
So it is not about social policy per se but rathieout establishing the irreversible legislative
and administrative structure of social activitidstlee state, thereby making sure that social
welfare state remains as such regardless of whaemsrthe cabinet.

So far, there is no unequivocal approach to tbhblpm of the essence of a social welfare
state and its role in modern society. There igtarepolarization of opinion regarding whether
or not the state is expected at the time of esfairient of market economy to smooth down
social inequality, which is inevitable in free maticonditions, by way of social programs, fair
tax system and organization of distribution of Higg®

P. Rabinovych and Y. Loboda appear to be corsegting that the essence of a social
welfare state is characterized by the two companewerall social (ability of the state to satisfy
the needs of the entire society, primarily securisgreservation, survival as an integral “social
organism”) and special social component (abilityhef state to satisfy the needs of the dominant
— governing — part of its population).

Correlation between the two components compritiiegessence of the social welfare
state can be summarized as follows:

1. Any state gives priority to satisfaction of t@mmon social needs and promotion of
interests of the society which it represents aw& fof political organization.

2. Depending on specific background, the state ialsatably represents, one way or
another, personal interests of certain (dominaaut) @f the society, no matter how it may differ
from the universal interests of the society, agylas it is not contrary or detrimental to
satisfaction of the said interests.

3. Each state usually optimizes its performancé wite consideration to the existing
conditions to combine universal social interestd apecial interests of individual social
communities, groups or persons; the objective roibeof optimality here is preservation of
integrity and overall safety of the community asiagle “social organism” that retains the
ability to reproduce and to keep developing.

4. Gradual elimination (or at least mitigation) tbe conflict between personal and
universal social interests appears to be the contread in the development of the states.

18 TESLENKO, M. (2004): Right as an instrument ofiabjustice.
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Therefore, the essence of social welfare staseitiehe ability of the state to function
and develop while satisfying the fundamental neefdghe entire society and creating the
conditions for satisfaction of the needs and irgieref individual groups and communities to
the extent possible in the existing conditiéfs.

Modern scientific literature dealing with politicatudies and laws classifies the
contemporary democratic states on the basis abttent of involvement of the government in
the exercise of social and economic rights of eadlvidual: “positive state”, “social security
state” and “social welfare state”.

Political approach prevails in the “positive statdere priority is given to protection
of the able-bodied, so to say, citizens who prdwariselves in a positive manner. In secure
environment they are capable of taking care of 8edwes and generating their own wealth. As
far as social sphere is concerned, the state ardentakes to maintain law and order and to
create safe economic environment for doing busiardsacilitating the professional activity.
The social security state guarantees the minimualtivstandards and, therefore, undertakes
to secure the attainment thereof. Considerableakd@bursements imply high taxes that are
detrimental to entrepreneurial activities.

According to some Russian political experts, m&anpt the overwhelming majority of
people would swap their freedom, especially pdlti¢or wealth, safety and order without a
moment’s hesitation.

F. Hayek, a renowned political philosopher, foclgractly on this feature of a socially
oriented state while elucidating on the concegteddom, drawing a straight line between the
principle of freedom and the principle of sociatjae. According to the philosopher, “the state
that pursues social justice tends to treat a paas@n object of administration” and “whenever
there is a choice between the guaranteed minimuatthvand freedom, the latter is invariably
sacrificed.?® And concludes that any attempt to build the ideaially just state will inevitably
give birth to a despotic reginté.

Therefore, any state wanting to become sociakféoe problem of limiting democracy.
It is all about the “golden mean” where the stateias the status of “social” while retaining
the status “democratic”.

2 Problems of Social State Formation in Ukraine

Article 1 of the Constitution of Ukraine lays dowtatutory foundation for building of
the social welfare state in Ukraine. Naturallystbonstitutional provision today only sets the
standard goals, outlining the program for the dgwelent of Ukrainian society. However,
being one of fundamental principles of constitudilbisystem, it contributes to statutory
regulation of the national body of laws in manyexdp.

Article 3 of the Constitution is likewise importeior the establishment of social welfare
state in Ukraine, as it: (i) declares human bemgigs life, health, honor, dignity, sanctity and
safety to be the highest social value in this counti) stipulates that human rights and
freedoms and guarantees thereof define the esaaddecus of the efforts applied by the state;
(i) makes the state liable before the human bdorgits performance; and (iv) makes the
securing of human rights and freedoms the prigask of the state.

Whereas human being is the ultimate social vahee state, its bodies and executives
shall create all necessary conditions for the lmigpgut the best in each member of the society
and to provide decent standards of living to eatigen. Without a doubt, this constitutional

22 RABINOVYCH, P. M., LOBODA, Yu. P. (2001): Sociaégence of the state: theoretical and methodological
principles of research, p. 41.
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provision is decisive for the establishment of feavork of the really social welfare state in
Ukraine.

In our opinion, functional aspect of declaring bikee as a social welfare state is
represented by Article 8 of the Constitution of dlke which guarantees the ability of each
subject of social interactions to seek protectibitsoconstitutional rights and freedoms in a
court of law as a person and a citizen based ovigions of the Constitution of Ukraine. It
means that any person who believes their rightseeedoms have been infringed or it is being
prevented from proper exercise of their rightsh@ required to seek relevant statutory
regulations but may rather seek protection of thigints in a court of law, referring to the
relevant provision in the Constitution of Ukraidend no judge may reject any such petition.

Article 13 of the Constitution of Ukraine repretepet another aspect important for the
building of a social welfare state in Ukraine, efithing the social nature of the Ukrainian
economy on the highest statutory level. On theharal, it means that all relationships arising
in the sphere of economy shall factor in the masnyatocial security coverage for the people
and citizens, promoting social justice in the styciehile on the other hand it obliges the state
to perform its social functions in a proper manner.

Following the study of Section Il of the Constitut of Ukraine, one may safely
conclude that the building of a social welfare estet Ukraine is greatly influenced by the
Constitution of this country which outlines the@xsive personal and civil rights and freedoms,
such as: the right free personal development (l&r28); equality of personal and civil rights
and freedoms; no privileges or reservations basezhe’s social background and wealth status
(Article 24); the state to care for and to profetitizens abroad (Article 25); property rights
(Article 41); the right to conduct entrepreneurgativities (Article 42); the right to work
(Article 43); the right to rest (Article 44); theght to social security (Article 46); the right to
shelter (Article 47); the right to sufficient qualiof life (Article 48); and the right to health
protection (Article 49).

Conclusion

Indeed, the state may be classified as socialciéarly and properly recognizes, asserts
and guarantees socially oriented economy, policylaws; basic human rights and freedoms;
mechanisms of social solidarity and social justamequate standards of living and freedom of
personal development; arrangements to prevent atoddmooth out social inequality; adequate
social support, assistance and protection; andiapacangements for the provision of
assistance to socially vulnerable groups.

Therefore, on the one hand, “social welfare stataprinciple intrinsic in constitutional
system of Ukraine, while, on the other hand, “sloc#éure” of the Ukrainian state is based on
a number of personal and civil rights and freedpnagected by the Constitution of Ukraine.
Social welfare state is capable of providing thecaste level of subsistence and development
to each member of the society, and cresting thalitons necessary for the exercise and
protection of rights and freedoms of every humand®
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