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HAITPAM 1
HAYKOBI TE3H YKPATHCBKHX TA AMEPHKAHCHBKHX
JIOC/ILTHHUKIB

SECTION 1.

RESEARCH ABSTRACTS BY UKRAINIAN AND AMERICAN

AUTHORS
4 4

TITLE INSURANCE IN MINNESOTA

Kevin J. Dunlevy,

Attorney at Law,

Stephenson & Sanford, P.L.C.
Minneapolis, Minnesota

ILWHAT IS TITLE INSURANCE?

An insurance contract is defined as:

A contract whereby, for a stipulated consideration, one party undertakes to
compensate the other for loss on a specified subject by specified perils. The party
agreeing to make the compensation is usually called the "insurer” or "underwriter";
and the other the "insured" or "assured"; the agreed consideration the "premium";
the written contract a "policy"; the events insured against "risks" or "perils"; and
the subjects, rights or interests to be protected the "insurable interest.” Black's Law
Dictionary,

p. 721 (5th Ed. 1979).

Title insurance is defined as:

Insurance against loss or damage resulting from defects or failure of title to a
particular parcel of realty, or from the enforcement of liens existing against it at the
time of the insurance. This form of insurance is taken out by a purchaser of the
property or one loaning money on mortgage, and is furnished by companies
specially organized for the purpose, and which keep complete sets of abstracts or
duplicates of the records, employ expert title-examiners, and prepare conveyances
and transfers of all sorts. A “certificate of title" furnished by such a company is
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merely the formally expressed professional opinion of the company's examiner that
the title is complete and perfect (or otherwise, as stated), and the company is liable
only for want of care, skill, or diligence on the part of its examiner; whereas an
"insurance of title" warrants the validity of the title in any and all events. It is not
always easy to distinguish between such insurance and a "guaranty of title" given
by a company, except that in the former case the maximum limit of liability is
fixed by the policy, while in the latter case the undertaking is to make good any
and all losses resulting from defect or failure of the title. Black's Law Dictionary,
p. 724 (5th Ed.1979).

In summary, title insurance is specifically a contract in which the insurer, for
a specified premium, agrees to indemnify the insured up to the policy limits against
insured defects and encumbrances to the title of the subject property.

A. Indemnity Contract

A title insurance policy is not insurance against all defects in title or a
guaranty of perfect title. In order for the insured to be covered by the title policy,
the insured must have suffered an insurable loss. A title policy will only indemnify
the insured against actual loss.

To indemnify has been defined as:

To restore the victim of a loss, in whole or in part, by payment, repair, or
replacement. To save harmless; to secure against loss or damage; to give security
for the reimbursement of a person in case of an anticipated loss falling upon him.
To make good; to compensate; to make reimbursement to one of a loss already
incurred by him. Black's Law Dictionary, p. 692 (5th Ed. 1979).

Numerous courts have spoken on this subject.

It is settled that a title insurance policy is a contract of indemnity under which
the insurer agrees to indemnify its insured in a specific amount against loss through
defects of title to or liens or encumbrances on, realty in which the insured has an
interest." Green v. Evesham Corp., 179 N.J. Super. 105 430A 2d 944, 946 (1981).

A title policy is a contract of indemnity, not of guaranty,” and provides
reimbursement for actual loss only. Diversified Mortgage Inv. v. United States Life
Title Ins. Co. of New York, 544 F.2d 571, 575 n. 2 (2d Cir. 1976). A title insurance
policy provides for indemnity "only to the extent that [the insured's] security is
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Impaired and to the extent of the resulting loss that it sustains." 1d. Gibralter Sav.
v. Commonwealth Land Title Ins. Co., 905 F.2d 1203 (8th Cir. 1990)

The purpose of title insurance is to protect the insured, the buyer, from loss
arising from defects in the title which he acquires. Hicks v. Saboe, 521 PA 380,
555 A.2d 1241, 1243 (1989).

A policy of title insurance, like any other contract of insurance, is an
agreement to indemnify in the event of a loss occasioned by a risk insured against
under the terms of the policy. 9 J. Appleman, Insurance Law and Practice, sec.
5201 (1981).

B. Title Insurance Compared to Other Types
of Insurance
1. Differences

The major difference between title insurance and other types of insurance is in
the underwriting process. A title company is able to examine the real estate
records in order to determine the status of the title. If the abstractor, title examiner
and closer do their respective jobs correctly, the probability of a claim is very low.
On the other hand, even the best drivers can have automobile accidents resulting in
collision claims. Everybody dies, resulting in claims on life insurance policies.
The healthiest people can get sick, resulting in health insurance claims. Hail, fire
and tornadoes can occur without warning, resulting in hazard insurance claims.
While other types of insurance can reduce the risk of claims by underwriting, they
cannot eliminate claims.

The second distinction between title insurance and other type of insurance is
that title insurance insures against past acts, while other types of insurance
generally insure against future acts. (There are some types of insurance available
to protect against past acts. For example, building contractors can obtain insurance
against claims related to completed building projects.)

Finally, the third major distinction between title insurance and most other
types of insurance is that title insurance has a single premium, whereas most other
types of insurance have ongoing premiums.

2. Similarities

There are significant similarities between title insurance and other types of
insurance. Generally, courts have applied the rules of construction to title insurance
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policies in the same way as to other types of insurance. For example, ambiguities
in the policy are generally construed against the insurer. Minnesota Title Ins. &
Trust Co. v. Drexel, 70 F. 196 (8th Cir. 1895).

Furthermore, most insurance contracts are indemnity contracts, rather than
guaranty contracts, much like title insurance. For example, a collision insurance
policy indemnifies the insured for loss or damage to the automobile.

Finally, to a certain extent, title insurance covers against unknown and
unpredictable losses--much like hazard insurance and collision insurance. While a
title company can greatly reduce its risks by title examination, nevertheless, unlike
other insurers, some of the coverage provided by title insurance is against
undiscoverable errors. For example, forgery is not generally discoverable by
reviewing the abstract. Unrecorded documents cannot generally be discovered by
reviewing the real estate records. However, title insurance policies often insure
against these types of interests. This type of coverage may be the single largest
distinction between title insurance and title opinions.

C. Title Insurance Compared to Title Opinions

Title insurance has largely supplanted title opinions in metropolitan area real
estate transactions. Title opinions are more common in greater Minnesota. Title
Insurance companies are regulated by the state, and are required to maintain loss
reserves pursuant to Minnesota Statutes Chapter 68A. Law firms are not regulated
in the same way, and are not necessarily required to maintain malpractice
insurance.

Title insurance will insure the policyholder against forged instruments in a
chain of title and against unrecorded instruments (in most situations), and will
insure the time gap between the title examination and the recording of the
conveyancing documents. Furthermore, affirmative coverages are available from
title insurance, but generally not available from title opinions. For example,
affirmative coverage regarding matters of survey can be obtained with a title
policy, but generally not with a title opinion.

D. Insurability Versus Marketability

A title policy does not insure that the property owner has "marketable title" in
the common law sense. Marketable title is:
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A title which is free from encumbrances and any reasonable doubt as to its
validity, and such as a reasonably intelligent person, who is well informed as to the
facts and their legal bearings, and ready and willing to provide his contract, would
be willing to accept in exercise of ordinary business prudence. Such a title is free
from reasonable doubt in law and in fact; not merely a title valid in fact, but one
which readily can be sold or mortgaged to a reasonable prudent purchaser or
mortgagee, one acceptable to a reasonable purchaser, informed as to the facts and
their legal meaning, willing to perform its contract, in the exercise of that prudence
which businessmen usually bring to bear on such transactions; one under which a
purchaser may have quiet and peaceful enjoyment of the property; one that is free
from material defects, or grave doubts, and reasonably free from litigation.

Marketable title is one which is free from reasonable doubt and will not
expose party who holds it to hazards of litigation. One that may be freely made the
subject of resale.

Marketable title to land is such a title as a court, when asked to decree a
specific performance of the contract of sale, will compel the vendee to accept as
sufficient. It is said to be not merely a defensible title, but a title which is free
from plausible or reasonable objections. Black's Law Dictionary, p. 857 (5th Ed.
1979).

Black's Law Dictionary does not have a definition of "insurable title."
However, the dictionary defines insurable as:

Capable of being insured against loss, damage, death, etc.; proper to be
insured; affording a sufficient ground for insurance.

"Title" for real property law purposes is defined by Black's Law Dictionary
as:

Title is the means whereby the owner of lands has the just possession of his
property. The union of all elements which constitute ownership. Full independent
and fee ownership. The right to or ownership in land; also, the evidence of such
ownership. Such ownership may be held individually, jointly, in common or in
cooperative or partnership form.

One who holds vested rights in property is said to have title whether he holds
them for his own benefit or for the benefit of another.
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Insurable title is, then, real estate ownership which is capable of being
insured. Insurable title may be less than common law marketable title, because the
title company may be willing to accept business risks which, in the strictest sense,
would make title unmarketable. Title policies state they are insuring against
unmarketability of the title. However, the exceptions, exclusions and condition of
coverage greatly restrict the meaning of marketability in a title policy.

In summary, the difference between insurable title and marketable title is that
marketable title should be free of defects, while insurable title may have defects in
the title which are an acceptable business risk for the insurer. In most cases,
insurable title should be acceptable to the property owner; but, in some situations,
insurable title may result in extra effort when the property owner sells the property,
because it will be necessary to convince the buyer to accept title insurance against
the title defect.

E. Standardization/Secondary Market

The standardization of forms, resulting from the wide acceptance of the
American Land Title Association (ALTA) commitment, policy and endorsement
forms, have made it much easier for real estate practitioners to work on real estate
transactions in other than their home jurisdictions. A Minnesota attorney can
review a title insurance commitment or policy from Arizona, confident in the
knowledge that the ALTA form used in Arizona is virtually identical to the form
used in Minnesota. It may still be necessary to use local counsel for review and
drafting of real estate instruments. However, title insurance has become very
standardized across the country.

The standardization of title insurance (as opposed to title opinions or
divergent policy forms) has driven, and has been driven by, the growth of the
secondary market in residential mortgage transactions. In order that a loan be
acceptable on the secondary market, the mortgage must be accompanied by a
standard ALTA loan policy.

A secondary market is beginning to develop for commercial real estate loans--
much like residential loans. The standardization of title insurance forms will assist
the growth in the secondary commercial mortgage market. However, because
commercial loans often include personal property collateral, commercial loan types
and documentation are not nearly as standardized as residential mortgage loan
documentation. Furthermore, there is no lender of last resort for commercial
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mortgages, unlike the residential mortgage market with Fannie Mae. The Uniform
Land Security Interest Act (ULSIA) may assist in the development of a secondary
market for commercial mortgages by standardizing mortgage forms.

F. Risk

Perhaps the most important aspect of title insurance is the willingness and
ability of title insurance companies to accept business risk. Attorneys are
notoriously risk averse, and generally not willing to accept business risk in title
opinions. Lenders are also reluctant to assume the business risk of title problems.
Buyers are often unwilling to accept business risk regarding the title. However, in
the right circumstances, a title company will provide coverage against a known
title defect based on business risk. Without this type of coverage, many real estate
transactions would be difficult or impossible to complete.

1. Unknown Risks

The title policies automatically insure the property owner or lender against
certain unknown and discoverable title defects. For example, the buyer or lender is
unlikely to know of the existence of a forged mortgage satisfaction or deed in the
chain of title.

Liens and encumbrances may be recorded during the gap. But, due to
recording delays at the courthouse, it may not be possible or cost effective to check
for them. Title companies are willing to insure against matters occurring during
the gap, due to their evaluation of the business risk.

2. Known Risks

Title companies may also insure against known title defects. For example, a
title company may be willing to insure over a known judgment of small amount
near its expiration, with or without an escrow. The title company knows that a
small judgment creditor is unlikely to expend significant amounts to find the
property, execute on the judgment and/or renew the judgment. A title company
may be willing to affirmatively insure against loss or damage to a lender due to an
encroachment shown on the survey. The title company knows only a small
percentage of mortgage loans are foreclosed, and the only situation in which the
encroachment could result in an insurable loss would be in the event of
foreclosure.
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The title insurance industry's willingness to accept risks--particularly in loan
transactions--has helped keep the wheels of commerce turning.

. WHAT'S COVERED AND WHAT ISN'T?
A. Exceptions to Coverage.

The ALTA form title commitment lists several exceptions. Individual title
companies may have preprinted forms which include other exceptions. However,
only certain of the preprinted exceptions are generally referred to as the standard
exceptions, and all other exceptions are special exceptions.

The standard exceptions and the special exceptions can often be eliminated at
the closing by obtaining a marked-up title commitment from the title company. If
the commitment is marked up, showing any of the general or special exceptions as
deleted, those exceptions should not appear on the title policy. If, on the other
hand, the exceptions are not deleted from the commitment, they will appear on the

policy.
1. Standard Exceptions.

In Minnesota, the standard exceptions generally include matters appearing
after the effective date of the commitment, mechanics' liens, matters of survey and
the rights of parties in possession.

(i) Matters Appearing After the Effective Date
of the Commitment

This exception is generally referred to as the "gap.” No large real estate
transaction should be closed without gap coverage. Gap coverage may be obtained
by having the title company close the transaction, referred to as an insured closing.
The commitment can be "marked up" at the closing, obligating the title company to
insure through the recording of the instruments.

(i) Mechanics' Liens
The mechanics' lien exception recently has been an area of frequent litigation.
There are generally two ways to eliminate the mechanics' lien exception. In

transactions with existing improvements or raw land and no improvements
contemplated, the affidavit of the seller should eliminate the mechanics' lien
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exception from the policy. The affidavit of the mortgagor should eliminate the
mechanics' lien exception from the owner's loan policy. However, in construction
loan transactions, the elimination of the mechanics' lien exception is the most
critical aspect of the title insurance transaction. Some lenders may disburse the
construction loan, obtain lien waivers, the sworn construction statement and the
builder's and owner's affidavits and accept the risk of mechanics' liens. Other
lenders enter into a disbursement agreement and have the title company collect the
necessary documents and disburse the construction loan. The title company would
then issue an endorsement to the loan policy for each disbursement.

During the recent downturn in the economy, contractors may have opted to
pursue mechanics' liens rather than go on to the next job, since the next job may
not have been available. The mechanics' lien claimant will typically assert priority
over the mechanics' lien, at which point the title company will often defend the
priority of the mortgage.

(iii) The Survey Exception.

It is generally impossible to eliminate the survey exception from an owner's
policy without an actual as-built survey certified to the title company. The title
company is then relying on the surveyor to accurately depict any encroachments,
easements, roads or other matters not shown in the real estate records but which
could result in a title claim.

In residential mortgage loan transactions, the title companies are willing to
rely on plat drawings or plat sketches prepared by nonsurveyors often using tape
measures. A title company is willing to accept plat drawings for survey coverage
based on business risk, because it is unlikely the mortgage will ever be foreclosed
or that anybody will review the loan policy after it is issued and placed in the
lender's file.

In a commercial transaction, the title company will require an as-built survey
to eliminate the survey exception from the loan policy.

(iv)  Rights of Parties in Possession.

The rights of parties in possession exception has been referred to as the
"hippie-in-the-closet™ exception. If a buyer of realty is viewing the property and
finds a hippie in the closet, the buyer should ask what the hippie is doing there. In
other words, is an occupant of the property present under an unrecorded
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instrument. Unrecorded instruments which grant rights of occupancy generally fall
into two broad categories: leases and deeds.

The Recording Act, Minnesota Statutes section 507.34, requires that
instruments be recorded to be effective. Minnesota Statutes section 507.101
requires the recording of certain leases. Minnesota Statutes section 507.235
requires recording of contracts for deed. Finally, Minnesota Statutes section 508.60
requires the recording of leases on Torrens property

The rights of parties in possession exception can generally be removed from a
residential title insurance policy with the affidavit of the seller or mortgagor. In
commercial income property transactions, a title company may require rent rolls,
tenant estoppel certificates, landlord certifications and subordination agreements
before removing this exception.

Other exceptions which occur on preprinted forms with regularity include
exceptions for real estate taxes and assessments in future years, and riparian rights.

2. Special Exceptions

Special exceptions are the matters to which the title company has objected
based on the public records and the survey. Special exceptions can include any of
the following, and other matters: delinquent taxes, unsatisfied mortgages, marital
liens, tax liens, land use restrictions, mineral exceptions, condominium
declarations, party wall agreements, encumbrances buried in the legal description,
townhouse agreements, roads, joint driveways, shared garages, judgments, notices
of adverse claims, encroachments, easements, breaks in the chain of title, defective
mortgage foreclosures, defective contract for deed cancellations, errors on
certificates of title, mechanics' liens, notices of pendency, outstanding contracts for
deed, defective probate documents, bankruptcies, defective legal descriptions,
conservatorships, and powers of attorney. The buyer and the lender should not
close the transaction until all special exceptions are explained to the satisfaction of
the insured and its counsel. All special exceptions which are unacceptable should
be removed at the closing with the marked-up title commitment.

B. Exclusions
Exclusions from coverage are matters described in the boilerplate of the title

commitment and title policy. The marked-up title commitment does not remove
exclusions. The only way to remove exclusions is through endorsements. Typical
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exclusions include: usury, zoning, creditors' rights, environmental matters,
inadequate consideration, eminent domain, knowledge of the insured and unfunded
Improvements.

1. Usury, Consumer Credit and Truth in Lending

The usury exclusion occurs only on loan policies. In short, the usury
exclusion provides that the title policy does not insure the lender against the
invalidity of the mortgage due to a usurious interest rate. Usury is not a hot topic
in lending or title insurance at the present time. However, if interest rates continue
to creep up, usury may become more of an issue. An endorsement is available to
insure the lender regarding usury, consumer credit protection laws and truth-in-
lending laws. Not all title companies may be willing to provide these
endorsements, however.

2. Zoning/Governmental Regulations

Zoning matters and land-use regulations are generally excluded from
coverage, unless coverage is given by special endorsement. In order to obtain an
endorsement over this exclusion, the insured must comply with the requirements of
the title company. A title company will likely require a zoning opinion letter from
insured's counsel, correspondence from the appropriate local governmental
officials, and a substantial premium to give a zoning endorsement.

3. Creditors' Rights

The creditors' rights exclusion, also known as the bankruptcy exclusion, was
added to the ALTA form title policies with the 1990 revisions. In short, the
exclusion means the title company does not insure the lender against the
transaction being determined a preference or fraudulent conveyance, or being
equitably subordinated to other interests. The willingness of title companies to
remove this exclusion by endorsement varies widely.

4, Environmental
Because environmental liens may not have been recorded as of the effective

date of the policy, environmental liens are generally excluded from coverage.
Endorsements against environmental liens are available.
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5. Consideration

The policy will not insure the buyer or lender to the extent the insured did not
give value for the insured interest. In other words, if the buyer paid $100,000 for
the land, and the policy was for $120,000, the coverage would be limited to
$100,000.

6. Eminent Domain

As with environmental liens, unless notice of the taking is of record, matters
of eminent domain are excluded from coverage. However, if the insured had
actual knowledge of the taking, although not of record, the insured is not covered.

7. Knowledge of the Insured

Knowledge of the insured is perhaps the most frequently used exclusion from
coverage. If the insured knew of the title defect, unrecorded instrument or other
adverse claim before the closing, but did not disclose the matter to the title
company, there is no coverage. When a title claim is submitted to a title company,
frequently the first response of the title company is to require the claimant to
provide a complete copy of the claimant's file. The title company will review the
file to determine whether the claimant had actual knowledge of the title defect
prior to closing. If so, the title company will deny the claim. Due to the actual-
knowledge exclusion, it is in the interest of the proposed insured to disclose a
possible title defect in writing to the insurance company. The insured should then
ask for affirmative coverage over the title defects. With affirmative coverage,
there can be no question that the title company was informed of the title defect
prior to closing.

8. Unfunded Improvements

The loan policy excludes from coverage mechanics' liens related to work
commenced after the date of the policy, and which were not funded by the insured
mortgage loan. Furthermore, if the improvements are funded by the insured loan,
the insured must have actually advanced the funds or be obligated under the loan
agreement to advance the loan proceeds.

C. Conditions of Coverage
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All policy forms include as boilerplate the "conditions and stipulations.” The
conditions and stipulations narrow the scope of coverage, and require the insured
to act in proscribed ways in order to be covered.

1. Definition of Terms.

The conditions and stipulations include definitions of key terms, including
"Insured," "knowledge," "land," "public records," and "unmarketability of title."

(i) Insured.

The definition of "insured” in a loan policy is much broader than in an
owner's policy. This is in recognition of the existence of the secondary market,
wherein mortgages are bought and sold in high volume. If it were necessary to
obtain an endorsement to the loan title policy each time a mortgage is sold, the
secondary market would be overburdened. It is generally accepted that a loan
policy automatically goes with an assignment of mortgage; however, the loan
policy does not automatically go with an assignment of sheriff's certificate or
junior creditor redemption. Some title companies will provide an endorsement to
the loan policy so that a purchaser of a sheriff's certificate is included as an
insured. The difference between the assignee of a sheriff's certificate and the
assignee of a mortgage is that the mortgage represents the original insured
indebtedness or instrument, whereas the sheriff's certificate acts in full satisfaction
of the indebtedness (at least in Minnesota), much like a novation. Minnesota
Statutes section 580.225.

(i) Knowledge of Insured

Knowledge of the insured is defined as "actual knowledge" rather than
constructive knowledge based on the public records. Because the insured's
knowledge of the title defect, without the insured notifying the title company, is
cause for exclusion from coverage, the knowledge of the insured prior to closing is
a frequent subject of litigation. The best way to prevent litigation over the
knowledge of the insured is to promptly disclose in writing to the title company
matters which may have a bearing on the title.

(iii) Land

"Land" is defined in the conditions of coverage as the real property included
within the boundary lines described in the policy, and improvements thereon. The
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definition of land specifically excludes any interest in abutting streets, easements,
waterways and alleys. It is critical that these areas be included in the legal
description in order for title to these areas to be insured. A frequent mistake in
loan transactions is for the lender to obtain a mortgage and title insurance only on
the debtor's property, failing to include the access easement in the mortgage and
the loan policy. A frequent problem on Torrens property is, following a street
vacation, failure to complete a proceeding subsequent to include the vacated street
as part of the legal description on the face of the certificate of title. Title
companies will frequently insure the validity of the vacation, but will not pay the
cost of the proceeding subsequent. A subsequent purchaser may object to the state
of the certificate, and the insured may be obliged to pay the cost of the proceeding
subsequent.

(iv) Public Records

"Public records" are also defined in the conditions and stipulations. The
definition of "public records” has been narrowed from the 1970 ALTA form
policies as a result of litigation which construed public records to include matters
outside the official county land records. Under the 1990 ALTA form policies,
public records are defined as the official land records of the county, and the records
of the land clerk of the United States District Court for environmental protection
liens.

(v) Unmarketability of the Title

Finally, "unmarketability of the title" is defined under the conditions and
stipulations as:

An alleged or apparent matter affecting the title to the land, not excluded or
excepted from coverage, which would entitle a purchaser of the estate or interest
described in schedule A [or the insured mortgage] to be released from the
obligation to purchase by virtue of a contractual condition requiring the delivery of
marketable title.
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This definition is slightly different from the common law definition of
marketable title. To render the title unmarketable, the title defect must not fall
within the exclusions or exceptions to coverage, and the title defect must be of a
type to permit a purchaser to cancel a purchase agreement due to lack of marketable
title. The definition, therefore, is somewhat circular. To be unmarketable, title
cannot be marketable. The definition also raises the question of whether a
purchaser must have actually rejected the title as unmarketable before the insured
may make a claim. Furthermore, the "alleged or apparent” language raises the
question of whether there must be a final judicial determination before a claim may
be made. For example, if a title defect is discovered by the insured when there is no
purchase offer pending and no court has adjudicated the marketability of title, the
insured may not have a claim. Nevertheless, a prudent insured would give notice of
the defect to the title company upon discovery, and then attempt to work with the
title company to cure the defect so a future sale could proceed smoothly.

2. Continuation of Insurance

The second section of the conditions and stipulations is the continuation of
coverage provision. After an owner has sold the property, the owner's policy
continues to protect the insured on the insured's warranties of title (with regard to
title matters in existence up to the policy date).

A purchaser is not insured under the seller's title policy. However, a purchaser
bringing a claim against the seller's warranties of title could trigger a title company's
liability to the seller under the policy.

The continuation of coverage under a loan policy is somewhat more
complicated. If, as in the vast majority of mortgage loan transactions, the debt is
paid and the mortgage is satisfied, there is no further liability under the loan title
policy. However, if the mortgage is foreclosed or the lender accepts a deed in lieu
of foreclosure, the policy continues in force as of the date of the policy.

Some title companies describe a loan policy following foreclosure as "turning
into” an owner's policy. There are some significant differences, however. For
example, the lender's policy only insures the lender as to matters of title as of the
date of the policy. The foreclosure itself is not insured, and a large gap could exist
between the date of the policy and the date the lender obtains title. Some title
companies will issue endorsements to loan policies through the date of the lender's
acquisition of title. Other title companies will require the issuance of an owner's
policy, with the foreclosing creditor as insured.

After the lender liquidates the property, the lender's title insurance coverage is
similar to that of an owner under an owner's policy. If there were claims against a
lender under the lender's warranties of title resulting from title matters through the
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policy date, policy liability would be triggered. The purchaser of the property from
the lender is not insured.

Under a loan policy, the continuation of insurance section includes a restriction
in the amount of insurance to the lesser of: (1) the policy amount; (2) the principal,
interest, expense of foreclosure, amounts paid to protect the lien by the lender and
reasonable amounts paid to prevent the deterioration of the improvements, reduced
by the amount of payments on the loan; or (3) the amount paid by a governmental
mortgage insurance agency, if the agency is the insured claimant and has acquired
the property in satisfaction of the mortgage insurance policy.

3. Notice of Claim.

Section 3 of the conditions and stipulations requires the insured to notify the
title company in writing of any apparent defect in the insured title discovered by the
insured after the policy date. Failure to notify the title company could result in loss
or reduction of coverage.

As a practical matter, the notice-of-claim stage is when the insured should
carefully evaluate whether a claim exists. Making a bad claim will make the title
company suspect the validity of future claims. However, promptly notifying the
title company of a valid claim may result in expeditious and inexpensive handling
of the matter, and good relations between the insured and the title company.

The attitude of the insured claimant may make a significant difference in the
relative ease of curing the problem. Many title problems may be fixed by quiet title
actions, Torrens proceedings, declaratory judgments, corrective documents or other
relatively inexpensive procedures. With the exception of unpaid mechanics' liens,
judgments, tax liens, mortgages or other liens, few potential adverse claimants will
request money to eliminate the claim. Often lien claimants do not have a valid
claim or will not seriously defend their lien claim.

For example, a title defect because property was omitted from a probate 20
years ago is unlikely to result in a claim for money, but rather can probably be fixed
with a quiet title action or decree of omitted property. On the other hand, if a title
company missed a prior mortgage, it is likely the title company will be required to
pay off the mortgage.

4, Defense and Prosecution of Actions,
Duty to Cooperate

Section 4 of the conditions and stipulations requires the insured to cooperate
with the title company to defend or prosecute actions related to adverse claims. In
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some situations the title company will use the insured's counsel in the matter. In
other situations the title company will hire its own counsel.

Section 4 also permits a title company to pursue litigation in the name of the
insured. This is very useful for quiet title actions and Torrens proceedings to fix
title problems.

5. Proof of Loss or Damage

In addition to the notice of claim required by section 3 of the conditions and
stipulations, the insured claimant must provide the title company with a statement of
loss within 90 days after the amount of the loss is determined. Failure to timely
provide the statement of loss could result in reduction or loss of coverage. The
insured claimant is required to provide the title company reasonable access to the
insured's books and records to support the proof of loss.

6. Option to Pay or Settle, Termination of Liability

Under section 6 of the conditions and stipulations, the title company has the
option to simply pay the claim, plus authorized attorneys' fees and expenses, to the
insured claimant, or to pay or settle the adverse claims. In addition, with a loan
policy the title company may purchase the debt instrument from the insured.
Exercise by the title company of any of these options terminates policy liability.

7. Determination and Extent of Liability

Section 7 of the conditions and stipulations specifically states that the title
insurance policy is a "contract of indemnity against actual monetary loss or damage
sustained or incurred by the insured claimant . . . ." Section 7 also limits the
liability to the lesser of the amount of the policy or the difference between the value
of the land as insured, and the value of the land subject to the title defect. It is not
specified at what date the value is determined.

Under a loan policy, the liability is further limited by the outstanding principal
at the time of the occurrence of loss or damage, together with the interest thereon.

The owner's policy also contains provisions: (1) limiting coverage if
improvements are made following the policy date; and (2) apportioning loss if two
or more noncontiguous parcels are included in the insured legal description.

8. Limitation of Liability

Section 8 of the conditions and stipulations provides that if the title company
clears the title, the title company will not be liable for any loss or damage.
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Furthermore, in the event of litigation, the title company is not liable for any loss or
damage until an adverse claim has been adjudicated by a court of competent
jurisdiction, and all appeals completed. The title company is not liable for any loss
or damage voluntarily assumed by the insured in settlement of any claim or
litigation. Clearly, no title claim should be settled by the insured without the
written consent of the title company.

Finally, with a loan policy only, additional advances by the creditor subsequent
to the date of the policy are not insured, except for advances made to protect the lien
and to prevent deterioration of the improvements. For example, the mortgage and
note likely provide that a lender may pay delinquent real estate taxes to prevent
forfeiture and add the amounts advanced to the indebtedness secured. That type of
advance would be insured, assuming forfeiture was threatening, and the taxes were
not covered by the value of the property. However, if the lender extended the
debtor a new second mortgage loan, that new advance would not be insured under
the first mortgage loan policy. Additionally, construction loan advances subsequent
to the date of the policy are not insured, except to the extent they are obligatory
advances under an insured construction mortgage loan.

Q. Reduction of Insurance;
Reduction or Termination of Liability

Section 9 of the conditions of coverage provides that all payments made by the
title company under the policy, except for legal fees and expenses, reduce the policy
liability by the same amount. On loan policies, payments on the loan, or voluntary
partial satisfactions or releases of the insured mortgage, also reduce the policy
liability by the same amount.

Policy liability can be increased by accruing interest and advances made to
protect the lien of the mortgage. However, failure to provide the notice of claim to
the title company in a timely manner may restrict the accrual of interest.

Finally, payment in full of the loan, or the voluntary satisfaction or full release
of the mortgage, terminates policy liability, except if the lender has acquired title to
the property. For example, satisfaction of the mortgage following a deed in lieu of
foreclosure would not eliminate policy liability.

10. Liability Noncumulative
Section 10 of the conditions of coverage provides that if an exception for an
outstanding mortgage is included on Schedule B of the title insurance policy, any

payment under another title policy on the excepted mortgage reduces the title
company's policy liability.
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11. Payment of Loss

Section 11 of the conditions and stipulations provides that the insured claimant
must produce the original policy for payment of a claim, or otherwise provide proof
of destruction of the policy. Furthermore, the loss is payable 30 days after the loss
or damage is determined in accordance with the conditions and stipulations. This
means, primarily, that the loss is not payable until at least 30 days after the proof of
loss is submitted to the title company. Commencement of suit against the title
company prior to the expiration of the 30-day time period may result in dismissal
for lack of ripeness.

12. Subrogation Upon Payment or Settlement

Section 12 of the conditions provides that the title company has rights of
subrogation under the policy to any rights and remedies of the insured claimant.
For example, if the insured claimant took title by warranty deed and the grantor is in
breach of the warranties of title, the title company could attempt to recover against
the warranty deed grantor by subrogation.

The title company's rights of subrogation do not restrict the lender's ability to
substitute debtors or guarantors, modify the repayment terms, release a portion of
the real property, or release other security for the indebtedness. However, if the
insured lender knows of a title defect and takes these actions, and the actions impair
the title company's subrogation rights, the lender's coverage is reduced by the same
amount. Don't modify real estate loans without title company approval.

The title company has rights of subrogation to the insured's indemnitors,
guarantors, other insurance policies and bonds.

Finally, under a loan policy, the title company's rights of subrogation are not
eliminated by the acquisition of the insured mortgage by the debtor through an
indemnity, guaranty, insurance policy or bond. The debtor would not then become
an insured under the policy, and the title company could recover against the
debtor by subrogation through the insured mortgage.

13. Arbitration

Section 13 of the conditions of coverage includes, in the 1992 revision of the
1990 ALTA policy, an arbitration provision pursuant to the title insurance
arbitration rules of the American Arbitration Association. If the amount of the
insurance is $1,000,000 or less, arbitration is at the option of either the title
company or the insured. If the amount of insurance exceeds $1,000,000, both the
insured and insurer must agree to the arbitration.
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14. Liability Limited to Policy;
Policy Entire Contract

Section 14 of the conditions limits the liability of the title company to the face
amount of the policy. There are some cases in which courts, given unique facts,
have extended title company policy liability beyond the face of the contract.

15. Severability
Section 15 of the conditions and stipulations states:

In the event any provision of this policy is held invalid or unenforceable under
applicable law, the policy shall be deemed not to include that provision, and all
other provisions shall remain in full force and effect.

16. Notices; Where Sent

Section 16 provides the address for notices of claims and statements of losses.
Notices of claims should not be given to the agent, but to the underwriter at the
address designated in the policy. Multiple copies of the claim letters can be given
to the local agent or local counsel for the title company, but should always be
directed to the underwriter's address required in the policy.

D. Affirmative Coverage
The affirmative coverage given on an owner's policy is as follows:

Subject to the exclusions from coverage, the exceptions from coverage
contained in Schedule B and the conditions and stipulations, the title company
insures, as of the date of the policy shown on Schedule A, against loss or damage,
not exceeding the amount of insurance stated in Schedule A, sustained or incurred
by the insured by reason of:

(1) title to the estate or interest described in Schedule A being vested other
than as stated herein;

(2) any defect in or lien or encumbrance in the .... title;

(3) unmarketability of the title;

(4) lack of a right of access to and from the ......... land.

The title company will also pay the costs, attorneys' fees and expenses incurred
in defense of the title or the lien of the insured mortgage, as insured, but only to the
extent provided in the conditions and stipulations.

For a lender's policy, the insured is covered against:

29



Subject to the exclusions from coverage, the exceptions from coverage
contained in Schedule B and the conditions and stipulations, the title company
insures, as of the date of the policy shown on Schedule A, against loss or damage,
not exceeding the amount of insurance stated in Schedule A, sustained or incurred
by the insured by reason of:

(1) title to the estate or interest described in Schedule A being vested other
than as stated herein;

(2) any defect in or lien or encumbrance on the title;

(3) unmarketability of the tile;

(4) lack of a right of access to and from the land;

(5) the invalidity or unenforceability of the lien of the insured mortgage
upon the title;

(6) the priority of any lien or encumbrance over the lien of the insured
mortgage;

(7) lack of priority of the lien of the insured mortgage over any statutory
lien for services, labor or material:

(@) arising from an improvement or work related to the land which is
contracted for or commenced prior to date of policy; or

(b) arising from an improvement or work related to the land which is
contracted for or commenced subsequent to the date of policy and which is financed
in whole or in part by proceeds of the indebtedness secured by the insured mortgage
which at date of policy the insured has advanced or is obligated to advance;

(8) the invalidity or unenforceability of any assignment of the insured
mortgage, provided the assignment is shown on Schedule A, or the failure of the
assignment shown in Schedule A to vest title to the insured title in the named
insured assignee free and clear of all liens.

The Company will also pay the costs, attorneys' fees and expenses incurred in
defense of the title or the lien of the insured mortgage, as insured, but only to the
extent provided in the Conditions and Stipulations.

The starting point of policy coverage for lenders' and owners' policies is very
broad. As a result, the disputes typically arise over the conditions and stipulations,
exclusions and exceptions, which limit coverage.

One matter of which practitioners are frequently unaware is the insured right of
access. The insured right of access means "legal™ access--not actual road access.
Accordingly, access may be by a platted but unopened street. In order to assure
actual access, an access endorsement should be obtained.

E. Endorsements

Numerous endorsements are available to title insurance policies, and an in-
depth explanation of all the endorsements available is beyond the scope of these
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materials.  Title insurance endorsements generally fall into two categories:
nuisance endorsements and substantive endorsements. Nuisance endorsements are
ones which do not add much to policy coverage and are frequently given by title
companies for little or no fee. Substantive endorsements, however, do expand
policy coverage, and the title company may charge a substantial fee for these
endorsements.

Common endorsements include:
1. Access (insurer's actual access to the subject property).

2 Comprehensive (restrictive covenants, encroachments).

3. Contiguity (insured parcels are contiguous).

4. Encroachment (insures against loss or damage .due to encroachments).
5. Nonimputation (knowledge not imputed to insured).

6. Loan endorsements (mobile home, condominium, .....environmental

protection liens, planned unit development, variable rate mortgage negative
amortization, truth in lending, usury, revolving credit).

7. Accuracy of survey.

8. Loan modifications (novation).
Q. Zoning.

I11. CLAIMS

Title Companies handle claims differently. Some title companies are more
responsive to claims than others. This may reflect personal or corporate cultural
differences between title companies and claims managers. A cooperative rather
than adversarial approach is more likely to result in a satisfactory resolution of most
claims. Occasionally, attention-getting techniques may be necessary.

A. Notice of Claim

The notice of claim required by the conditions and stipulations commences
claim-handling procedure by the title company. As soon as the insured has
determined it may have an insured claim, the insured should notify the title
company in writing. Title problems often get worse with time. Necessary parties
move, die, become estranged or fall deeper into credit problems. Some title matters,
however, can be cured by the passage of time, due to curative acts and statutes of
limitation.

Finally, some title problems may only be "potential™ and may not ripen into an
actual title defect without affirmative action by the adverse claimant. For example,
Iin a mortgage foreclosure redemption situation, if a mortgage holder with potential
lien priority over the insured lien does not redeem from the foreclosure of the first
mortgage, the insured mortgage holder has no claim against the title company due
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to the apparent title defect. The title company should, however, be notified of the
potential adverse claim.

B. Duty to Defend

Practitioners are often not aware of the title company's duty to defend the
insured. The duty to defend may be broader than the actual policy liability. The
logical reason for the title company's duty to defend is to permit the title company to
become involved with litigation at an early stage so the title company may more
easily defend or settle the matter.

C. Measure of Damages

There are two basic measurements for determining an insured owner's actual
partial loss because of an encumbrance or encroachment not disclosed, with their
particular application dependent on the nature of the undisclosed burden and
whether that burden can be removed:

(1) diminution in value . . ., and

(2) the amount necessary to remove the existing encumbrance. Safeco
Title Ins. Co. v. Reynolds, 452 So.2d 45, 48 (Fla. Dist. Ct. App. 1984).

The rule to be utilized in determining damages recoverable by an insured
resulting from a title insurer's failure to discover defects in title is “the difference
between the value of the property with and without the easement on the date of
discovery of the easement by the insured.” Sullivan v. Transamerica Title Ins. Co.,
35 Colo. App. 312, 532 P.2d 356 (1975).

The appropriate measure of damages is the difference in fair market value of
the property before and after the injury or the cost of restoring the property,
whichever is the lesser amount. [Citation omitted.] Since the property cannot be
restored, the measure of damages would be the difference between the fair market
value of the 80-acre tract and the fair market value of the 55-acre tract. Evinger v.
McDonald Title Co., 726 S.W.2d 468, 475 (Mo. Ct. App. 1987).

Generally the measure of damages under a title policy will be the cost of
removing the adverse claim or the diminution in the value of the property due to the
adverse claim as of some uncertain date. Most policy forms do not specify a
particular date to measure the loss. This gives both the title company and the
insured an opportunity to take advantage of rising and falling markets. Neither the
insurer or the insured should, however, disadvantage the other in the extreme
because of market conditions.
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D. Subrogation Rights

Following resolution of a claim, many title companies attempt to use their
subrogation rights to recover their policy losses. Recovery efforts vary from title
company to title company. However, before making a claim, an insured should
consider who may be liable under rights of subrogation. For example, a vendee
purchasing from its parents may not want to make a claim against a vendee's title
policy when the title company could pursue the parents by rights of subrogation.

CORPORATE CRIMINAL LIABILITY!?

Ellen Podgor, Gary R. Trombley
Family White Collar Crime Research
Professor and Professor of Law,
Stetson University College of Law

§ 2.01 OVERVIEW OF CORPORATECRIMINAL LIABILITY

The initial common law view was that a corporation could not be held
criminally liable, although theindividual members of the corporation could. Lackinga
mind, the corporation could not form the mens rea necessary for criminality. Not
having physical attributes, there was no actus reus. Additionally, even if convicted
of an offense, the corporation could not be imprisoned for the crime.

The development toward corporate criminal liability emerged in response to
corporate violations in- volving acts of omission with respect to regulatory nuisance
type offenses. Since these strict liability offenses did not require a mens rea, lacked
an affirmative act, and had punishment in the form of fines, the acceptance of
corporate criminal liability for these crimes was in keeping with accepted doctrine.

The barriers to corporate criminal liability further disintegrated by the
extension of criminality to acts of misfeasance. Although still applicable only to the
strict liability offenses, courts found no rationale for differentiating between acts of
nonfeasance and those of misfeasance.

Eventually, corporate criminal liability expanded beyond the strict liability
arena and grew to encompass crimes with an intent element. Pivotal in this
development of corporate criminal liability was the Supreme Court’s ruling in New
York Central & Hud-son River Railroad Co. v. U.S. (S.Ct.1909).

LEllen S. Podgor & Jerold H. Israel, White Collar Crime in a Nutshell 5th Ed. (2015). Reprinted with
permission of West Academic Publishing. Professor Podgor, the author of this chapter, is the Gary
R. Trombley Family White Collar Crime Research Professor and Professor of Law, Stetson University
College of Law.
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In New York Central, the railroad company and its assistant traffic manager
were convicted for violations of the Elkins Act. The Elkins Act prohibited a person
or corporation from granting or receiving rebates with respect to the transportation
of property in interstate commerce by common carrier. The act was not limited to
conduct amounting to an omission, but included affirmative acts by “any director or
officer thereof, or any receiver, trustee, lessee, agent or person acting for or
employed by such corporation.” Defendants were accused of paying rebates to
companies shipping sugar as well as to the consignees of the sugar. The corporate
defendant questioned the constitutionality of subjecting a corporation to criminal
prosecution, alleging a violation of the Due Process Clause. The corporation argued
that punishing a corporation would in effect be punishing innocent stockholders.
Since the corporation’s board of directors and stockholders could not authorize an
illegal act, the corporation could not be found criminally liable. The corporation also
argued that the statute deprived the corporation of the due process right to a presumption
of innocence.

In affirming the applicability of the Elkins Act to a corporation, the Supreme
Court authorized prosecutions against corporations for certain specific intent
crimes. The Court employed a tort theory of liability and applied it in this criminal
context, finding that acts of an agent, done for the benefit of the principal and within
the scope of the employment, are imputed to the principal. To effectuate a public
policy, the Court determined it was proper, with respect to the Elkins Act, that the
corporation could be “held responsible for and charged with the knowledge and
purposes of their agents, acting within the authorityconferred upon them.”

Although New York Central provides a firm basis in the law for finding a
corporation guilty of an offense with an intent element, there has been significant
criticism of corporate criminal liability. Critics question whether there is any deterrent
effect in punishing a corporation and whether the innocent shareholders and eventual
consumers will, in fact, bear the ultimate cost. Despite this criticism, it is apparent
that corporate criminal liability is an accepted and growing body of law. In Citizens
United v. Federal Election Commission (S.Ct.2010), the Court in a case focused on
campaign finance law and election law, held that “political speech does not lose
First Amendment protection ‘simply because its source is a corporation.’”

Legislatures do not always limit corporate criminal liability to property offenses.
Crimes “against the person” have been successfully prosecuted. For example, in
Granite Construction Co. v. Superior Court of Fresno County (Cal.App.1983), a
California Appellate Court permitted a corporation to be prosecuted for
manslaughter. The court chose to uphold the legislative language found in the
California Penal Code, which defined “person” to include corporations. The court
noted that “[i]f corporations are liable for crimes of specific intent, then they should
be equallyliable for crimes of negligence or recklessness.”

Although corporate criminal liability has been extended to a vast array of
criminal offenses, some jurisdictions have refused to extend liability to corporations
for acts, like manslaughter, that are against the person. The statutory language
defining the crime, as relating to human beings only, has been the determining factor
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for rejecting corporate criminal liability. Most courts, however, interpret the term
“person” to include corporations. For example, in State v. Richard Knutson, Inc.
(Wis.Ct.App.1995), the Wisconsin Court of Appeals found that a corporation could
be prosecuted for negligent homicide by vehicle in that it was “within the class of
perpetrators covered by the statute.”

Corporate criminal liability has played a significant role in the prosecution of
environmental crimes(see chap.14). Corporations can also be prosecuted for workplace
deaths resulting from a willful disregard of an Occupational Health and Safety
Administration (OSHA) standard. A full appreciation of corporate criminal liability
must also take into account the federal sentencing guidelines. (see § 24.06).

§2.02 STANDARDS OF IMPUTING CORPORATE CRIMINAL
LIABILITY

The criminal liability of a corporation is predicatedupon acts or omissions of its
agents. Two standards have developed as to when liability should be imputed to the
corporation. These can best be expressedby reference to the Model Penal Code Rule
and the common law doctrine of respondent superior.

Section 2.07 of the Model Penal Code offers a somewhat restrictive approach to
corporate criminal liability. Corporate liability under the Model Penal Code can
only be found in one of three ways: (1) for violations (minor offenses not classified
as crimes that are punishable by fine only) or offenses defined by statute outside the
criminal code where the legislature has clearly imposed liability on the corporation
“and the conduct is performed by an agent acting in behalf of the corporation within
the scope of his office or employment;” (2) where there is an omission of a specific
duty of affirmative performance imposed on corporations by law; or (3) where the
offense was authorized, performed, or recklessly tolerated by the board of directors
or by a high managerial agent acting in behalf of the corporation within the scope of
employment.

Although this code provision restricts liability to three categories, it does not
limit the criminal liability exclusively to corporations. Rather, it extends itsrealm to
unincorporated associations. An association can be liable when there is a “specific
duty of affirmative performance imposed on associations by law,” or the offense is
defined by statute outside the criminal code and the legislature has clearly imposed
liability on the association, “and the conduct is per- formed by an agent of the
association acting in behalf of the association within the scope of his office or
employment.” The exception to finding liability in this circumstance, for both the
corporation and unincorporated association, is where the legislature has designated
an accountable agent or has specified the circumstances of accountability. In these
latter in- stances the legislature’s designation will control.

While the Model Penal Code restricts corporate criminal liability to three
categories and provides deference only to clear legislative language for liability, it
also assumes the imputation of liability to the corporation where the offense is a
strict liability prohibition. Absent a clear legislative intent to reject strict liability to
the corporation, offenses of this nature will be assumed to apply to corporations.
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The Model Penal Code addresses individual liability for the conduct of
corporate agents acting on behalf of the corporation (see § 2.05). It also provides a
defense to the corporation where, absent a contrary legislative purpose, there is
proof “by a preponderance of the evidence that the high managerial agent having
supervisory responsibility over the subject matter of the offense employed due
diligence to prevent its commission.”

States that have incorporated a Model Penal Code-type provision within their
statutes have experienced controversies on a variety of issues. For example, in State
v. Shepherd Construction Co. (Ga.1981), the corporate defendant was charged with
a violation of a Georgia statute that prohibited conspiracies “in restraint of free and
open competition in transactions with the State.” The corporation argued that the
statutory provision under which they were charged only provided for imprisonment.
Since a corporation was incapable of being imprisoned, the defendant argued, the
legislature did not intend to include corporations.

The Georgia Supreme Court, in rejecting this argument in the Shepherd case,
noted that the state code defined “person” to include corporations and also provided
courts with the power to suspend a prison sentence and impose a fine of up to ten
thousand dollars. By reading the conspiracy statute in light of existing definition
sections of the state code, the court determined that it was in keeping with legislative
in-tent to prosecute corporations for violations of this statute.

A forceful dissent in Shepherd by Justice Smith objected to the majority’s
finding of a legislative intent based upon these facts. Although supportive of
corporate criminal liability, this dissent stated, “the determination that corporations
are to be held accountableis for the legislature.”

The Model Penal Code’s application of corporate criminal liability when the
offense is committed, authorized, or recklessly tolerated by “a high manage- rial
agent acting in behalf of the corporation within the scope of his office or
employment,” raises questions as to (1) who is a “high managerial agent,” and (2)
when is that individual acting in behalf of the corporation. Although ‘“high
managerial agent” is defined in the Model Penal Code, the definition is far from
being a bright line determinant. The definitionprovides that the agent is one “having
duties of such responsibility that his conduct may fairly be assumedto represent the
policy of the corporation or association.”

One court refused to find a corporation liable for the acts of its managers and
employees where there was no finding of complicity by the officers or directors of
the corporation. In order to assess liability against the corporation, it was necessary
to have evidence of criminal intent. Evidence of intent is apparent when the crime
results from direct authorization of the board of directors. Where, however, the
criminal act is committed by an employee and no authorization or knowledge by the
corporation is presented,the criminal intent element of the statute is not met. Despite
the fact that the manager handled the operations of the automobile dealership, the
court found that the corporation was not subject to liability in that the president had
no real knowledge and control of the day-to-day business operations. The dealership
in this case was owned by a corporation that was the subsidiary of another
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corporation which in turn was owned by the president. State v. Chapman Dodge
Center, Inc. (La.1983).

Another court found corporate criminal liability for conduct involving a rebate
scheme in an automobile dealership where the individual directly accused of having
committed the criminal acts was a salesperson and fleet manager. The Minnesota
Supreme Court, finding corporate criminal liability, noted that the individual “was
acting in furtherance of the corporation’s business interests.” The corporation, and
not the individual, would be receiving the benefit of the rebate. This coupled with
participation by a corporate officer and acknowledgement of the problem by the
president, provided sufficient evidence to support finding the corporation criminally
liable. State v.Christy Pontiac—-GMC, Inc. (Minn.1984).

Federal courts apply the common law rule of respondeat superior in assessing
whether it is proper to impute the acts of an agent to the corporation. In contrast to
the Model Penal Code, which concentrateson whether the individual who committed
the acts isa “high managerial agent,” a court employing respondeat superior would
only examine whether the agent was acting within the scope of his or her authority
and on behalf of the corporation. The doctrine of respondeat superior therefore does
not limit corporate criminal liability to the upper echelon of the corporation, but
rather permits liability to be found when the criminal actions are the result of any
employee acting within the scope of employment in be- half of the corporation.

In Commonwealth v. Beneficial Finance Co. (Mass.1971), the Massachusetts
Supreme Court was presented with the question of whether the Model Penal Code or
a trial court’s jury instructions correctly reflected the law in that jurisdiction. The
corporate defendants argued that acts of a “high managerial agent” were required
for imposing criminal liability on the corporation. In contrast, the Commonwealth
argued for the trial court’s standard that stated, “[i]tisn’t the name of the office that
counts, but it’s the position in which the corporation placed that person with relation
to its business, with regard to the powers and duties and responsibilities and
authority which it gave to him which counts.” The court’s instructions concentrated
on whether the “acts and theintent of the individuals were the acts and intent of the
corporation.”

The Massachusetts Supreme Court adopted the trial court’s view that a
standard similar to the rule of respondeat superior should be employed. “The
Commonwealth must prove that the individual for whose conduct it seeks to charge
the corporation criminally was placed in a position by the corporation where he had
enough power, duty, responsibility and authority to act for and in behalf of the
corporation to handle the particular business or operation or project of the
corporation in which he was engaged at the time that he committed the criminal act,
with power of decision as to what he would or would not do while acting for the
corporation, and that he was acting for and in behalf of the corporation in the
accomplishment of that particular business or operation or project, and that he
committed a criminal act while so acting.” This approach to corporate criminal
liability seemed more appropriate to the court in light of the evidentiary deficiencies
of the Model Penal Code approach.
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Use of both the Model Penal Code and respondeat superior standards raise the
Issue as to when an agent is acting on behalf of a corporation. According to the Fifth
Circuit, corporate criminal liability re- quires that the conduct be for the benefit of
the corporation. It does not, however, mandate that the corporation actually receive
a benefit. In Standard Oil Co. of Texas v. United States (5th Cir.1962), the Fifth
Circuit reversed convictions where the statute re- quired the conduct to be a
knowing violation. Since the individuals from whom e government was imputing
knowledge to the corporation were acting to further their own criminal enterprise and
not the corporations, the court found it improper to hold the corporation liable. The
court stated, “[u]nder a statute requiring that there be ‘a specific wrongful intent,’.
.. the corporation does not acquire that knowledge or possess the requisite ‘state of
mind essential for responsibility’ through the activities of unfaithful servants whose
conduct was undertaken to advance the interests of parties other than their corporate
employer.” Other jurisdictions have ruled in accord withthis Fifth Circuit view.

The issue of when an agent is acting on behalf of a corporation is further
complicated when the agent acts directly against orders given by the corporation.
Courts have liberally interpreted the phrase “acting on behalf of a corporation,”
finding liability despite the action being contrary to a corporation’s instructions.
Where the offense is a regulatory nuisance offense, such as a prohibition against
throwing garbage from a ship into navigable waters, the corporation can be held
liable despite the fact that personnel were told not to engage in these acts. The
President Coolidge (Dollar Steamship Co. v. U.S.) (9th Cir.1939).

In U.S. v. Hilton Hotels Corp. (9th Cir.1972), the Ninth Circuit concluded “that
as a general rule a corporation is liable under the Sherman Act for the acts of its
agents in the scope of their employment, even though contrary to general corporate
policy and express instructions to the agent.” The Hilton case involved a purchasing
agent who participated in a boycott by threatening a supplier with loss of the hotel’s
business if the supplier refused to pay a fee to an association organized to attract
conventions to the city. The agent’s conduct was in direct opposition to corporate
policy and instructions. The court, in imputing liability to the corporation, noted that
agents are pressured to maximize profits for a corporation and that violations of the
Sherman Act result in profit tothe corporation and not the individual. The court also
stressed the difficulty the government would have inidentifying the particular agent
responsible for the violation. The court believed that punishment of the agent would
not likely be a deterrent, while punishment of the corporation would be an effective
deterrent.

§2.03 COLLECTIVE KNOWLEDGE

Where corporate criminal liability was once applicable only to strict liability
offenses, as noted in the New York Central case, it now can apply to offenses with
an intent element. As a result of this extension, the issue has arisen as to what level
of culpability is required for corporate liability. Where an individual agent
possesses sufficient intent, the issue becomes whether that agent’s knowledge can
be imputed to the corporation. As noted, the resolution of this question may depend
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upon whether the jurisdiction applies a respondeat superior rule or adopts a Model
Penal Code approach. In the context of respondeat superior, courts have also
considered where no one corporate agent possesses the necessary intent, but rather
the intent is formed as a result of collective knowledge.

In U.S. v. Bank of New England, N.A. (1st Cir.1987) the First Circuit examined
the propriety of jury instructions that permitted the imputation of knowledge to the
corporation by use of collective knowledge. The Bank of New England was
convicted of thirty-one violations of the Currency Transaction Reporting Act in
failing to report transactions in excess of ten thousand dollars by a customer who
used multiple checks that were each under ten thousand dollars. The customer had
presented these checks to a single bank teller. One of several arguments raised on
appeal contested the trial court’s instructions to the jury on “willfulness,” which
here require knowledge of the reporting requirements.

The trial court had instructed the jury that it could “look at the bank as an
institution.” Its knowledge, the district court stated, “is the sum of the knowledge of
all of the employees.” In finding these instructions proper, the First Circuit noted
that a collective knowledge instruction is appropriate when applied inthe context of
corporate criminal liability. The court stated, “[c]orporations compartmentalize
knowledge, subdividing the elements of specific duties and operations into smaller
components.” One department orindividual may be unaware of the operations of an-
other unit of the corporation. The court noted that “[s]ince the Bank had the
compartmentalized structure common to all large corporations, the court’s collective
knowledge instruction was not only proper butnecessary.”

§ 2.04 CHARGING CORPORATIONS

Prosecutors have enormous, although not “unfettered,” discretion in deciding
who to charge and for what crimes. They cannot exceed the scope of the law, but
often in white collar cases they can select to proceed criminally, civilly, or decline
prosecution. A President’s Corporate Fraud Task Force was established in 2002 “in
response to a number of high-pro- file acts of fraud and dishonesty” within
corporations. In 2009 it was renamed the Financial Fraud Enforcement Task Force
with a focus on financial institutionfraud. See WCH § 2.1(F).

The Department of Justice provides policy as to when it is appropriate to
charge a corporation, although the policy has fluctuated under different Attorney
Generals’ administration. The policy statements provide U.S. Attorneys with a list
of factors to be considered in deciding whether to proceed with a criminal
prosecution. For example, “pervasiveness of wrongdoing,” “the corporation’s past
history,” and “cooperation and voluntary disclosure” are some of the factors to be
examined in deciding whether to prosecute a corporation. See WCH § 2.4(A). A
corporation’s compliance program is a consideration in both charging and
sentencing a corporation. See chap. 24.7.

Charging a corporation can have enormous consequences. For example, the
government charged Arthur Andersen, LL.P, a then-major accounting firm, with
obstructing justice for its alleged destruction of documents related to the Enron
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Corporation. Although the Supreme Court reversed the conviction, the company
went out of business and did not revive when the conviction was reversed. U.S. v.
Andersen, LLP. (U.S. 2005) (see chap. 6).

In an effort to avoid prosecution and the consequences of a criminal charge,
corporations often cooperate with the government. Often they conduct internal
investigations to ascertain criminal conduct within the entity. They typically will
then reach a non-prosecution or deferred prosecution agreement that may include a
substantial fine and allow for monitoring by the government. The monitor may pro-
vide oversight to assure that the company has an effective compliance program and
that there are no further violations of law.

Deferred prosecution agreements proved controversial when the corporation
was asked to waive its attorney-client privilege, not pay attorney fees for employees
or provide information of employee mis- conduct to the government. In U.S. v. Stein
(2d Cir. 2008), the Second Circuit considered whether government pressure had
influenced a company, KPMG, from paying the attorney fees of indicted
employees.

The court highlighted the complexity of this white collar case and noted that
the “[d]efendants were indicted based on a fairly novel theory of criminal liability;
they faced substantial penalties; [and] the relevant facts [were] scattered throughout
over 22 mil- lion documents.” This complexity, as well as the number of documents,
would result in an exceptional legal expense which made reimbursement important.
The court found “that KPMG’s adoption and enforcementof a policy under which it
conditioned, capped and ultimately ceased advancing legal fees to defendants
followed as a direct consequence of the government’s overwhelming influence, and
that KPMG’s conduct therefore amounted to state action.” The Second Circuit
upheld the dismissal of some of the indictments, finding that it was a Sixth
Amendment violation for the government to interfere “with defendants’ relationship
with counsel and their ability to mount a defense.” See chapter 22.9.

Current DOJ policy provides that “prosecutors should not take into account
whether a corporation is advancing or reimbursing attorneys’ fees or providing
counsel to employees, officers, or directors under investigation or indictment.” See
WCH § 2.4(A). Likewise, waiving the attorney-client privilege and work product
protections are not a prerequisite for being viewed as cooperative with the
government.

§2.05 DEAD CORPORATIONS

Dissolved corporations can be the subject of a criminal prosecution when a state
provides for the continuation of the entity after dissolution. In Melrose Dis-tillers,
Inc. v. U.S. (S.Ct.1959), the Supreme Court permitted a criminal action against a
corporation that had dissolved. The Court predicated its decisionon the fact that the
applicable state statutes of Maryland and Delaware continued the corporations to
make them “existing” corporations for the purposes of section eight of the Sherman
Act. The Court stated, “[i]n this situation there is no more reason for allowing them
to escape criminal penalties than damages in civil suits.” The Melrose case has been
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used by courts to extend liability to defunct corporations when the specific statute
involved contains a survival clause or permits the corporation to exist for a purpose.

Cases have also applied criminal liability to corporations despite a merger. For
example, a bank was found criminally liable for failing to file currency transaction
reports despite its merger with another bank. The court stated that the bank could not
escape punishment by merging with another bank and assuming that bank’s
“corporate persona.” U.S. v. Alamo Bank of Texas (5th Cir.1989).

§ 2.06 NON-CORPORATE ENTITYLIABILITY

Courts have not limited entity liability exclusively to the corporate body. In
U.S. v. A & P Trucking Co. (S5.Ct.1958), the Supreme Court reversed the dismissal
of informations charging a partnership with violations of Interstate Commerce
Commission regulations and the Motor Carrier Act. The Court noted that the Motor
Carrier Act defined “person” to include partnerships. The Interstate Commerce
Com- mission regulation used the term “whoever,” which the Court considered
defined by the “Rules of Construction” definition of “person.” (1 U.S.C. § 1). The
Court stated that “it certainly makes no difference whether the carrier which
commits the infraction is organized as a corporation, a joint stock company, a
partnership, or an individual proprietorship. Themischief is the same, and we think
that Congress intended to make the consequences of infraction the same.” Thus,
despite language of “knowingly and willfully” in the regulations, the Court held that
partnerships can be prosecuted for violations of these statutes.

Partnership liability can include a law partnership for crimes of fraud even
though only one partner might “be involved in the alleged crimes.” A New York
state court held that “[n]ot only do law partners, as any partners, benefit financially
from the fruits ofone partner’s fraudulent conduct committed in the name of the firm,
but there is al strong public interest in regulating the ethics of the legal profession.”
Peple v. Lessoff & Berger (N.Y. Sup. Ct. 1994).

§ 2.07 OVERVIEW OF PERSONAL LIABILITY OF CORPORATE
AGENTS

While corporate criminal liability evolved over time, historically corporate
agents have always been held personally liable for their criminal conduct. The fact
that an agent may be acting on behalf of a corporation does not release the agent
from being held criminally accountable. In recent years high-level executives,
including the CEOs of major corporations have been prosecuted for their role in
fraud occurring within the corporation. (e.g., Jeffrey Skilling—the former CEO of
Enron; Bernard Ebbers—former CEO of Worldcom; John Rigas—former CEO of
Adelphia Communications Corporation).

This principle of personal liability of a corporate agent was reinforced in the
Supreme Court case of

U.S. v. Wise (S.Ct.1962), where the government contested on direct appeal a
district court’s dismissal of an indictment against a corporate officer for violations
of the Sherman Act. The District Court’s rationale was that the Sherman Act was
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inapplicable to corporate officers who act in their representative capacity. In
reversing this lower court decision, the Supreme Court noted that the Sherman Act’s
inclusion of corporations in its definition of “persons” did not serve to exclude
prosecutions against individuals who have a responsible share in the criminal
conduct.

The Model Penal Code (§ 2.07(6)) imposes individual liability on the corporate
agent for conduct performed on behalf of the corporation “to the same extent as if it
were performed in his own name or behalf.” Where there is an affirmative duty to
act, the agent “having primary responsibility for the discharge of the duty is legally
accountable for a recklessomission to perform the required act to the same extent as
if the duty were imposed by law directly uponhimself.”

Where the criminal conduct is performed directly by the agent of the
corporation, courts have had little difficulty in imposing liability. Even when the
agentis not an officer, director, or manager, liability has been found for the criminal
acts committed. There have been occasional instances in which it is argued that a
subordinate should not be held liable for the criminal act in that the individual was
acting under the orders of a superior. In U.S. v. Gold (11th Cir.1984), the Eleventh
Circuit found “that ‘following orders’ can only be a defense where a defendant has
no idea that his conduct is criminal.” There is, however, no consistent body of law
endorsing the positiontaken in the Gold case.

When the offense involves an element of criminal intent, courts generally
require that the corporate agent have personally performed, had knowledge of the
acts, or have had direction or control over the con-duct. For example, in Bourgeois v.
Commonwealth (Va.1976), the Virginia Supreme Court ruled that de- spite the fact
that the individual charged with the crime was the president of the corporation, it
was necessary for the state to present evidence that this individual controlled the
circumstances of the illegal acts. Absent evidence of participation in the criminal
conduct or knowledge imputed from the business procedures of the corporation or the
personnel, the Court found that there was no basis for imputing knowledge of
wrongdoing to the president.

§ 2.08 RESPONSIBLE CORPORATEOFFICER

Responsible corporate officers have been held criminally liable by a statute with a
“knowing” element, despite the fact that they had no actual knowledge of the
criminal conduct. U.S. v. Johnson & Towers, Inc.(3d Cir.1984). Willful blindness to
the criminal con- duct can be used to support the element of knowledge. The mere
fact that one is in the position of official responsibility does not, however, constitute
knowledge. U.S. v. MacDonald & Watson Waste Oil Co. (1st Cir.1991). However,
where knowledge is an element of the offense, it often can be inferred from
circumstantial evidence. This evidence may include the position and
responsibilities of the corporate officer. U.S. v. Iverson (9th Cir. 1998).

When the offense is a strict liability offense, thereis no need to concentrate on
the level of knowledge held by the indicted corporate agent. The offense is imputed
via the “responsible corporate officer” doctrine. This doctrine originates from the
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SupremeCourt decision in U.S. v. Dotterweich (S.Ct.1943).

Dotterweich, along with the Buffalo Pharmacal Company, Inc., was charged
with violating the Federal Food, Drug and Cosmetic Act. As president and general
manager of the corporation, he was accused of violations involving the shipping in
interstate commerce of adulterated and misbranded drugs. The drugs had been
purchased from the manufacturer, repacked under the Buffalo Pharmacal Company
name, and shipped in interstate commerce. Only Dotterweich was convicted after a
jury trial.

Justice Frankfurter, writing for the majority, found that Dotterweich was a
“person” punishable for violations of the Federal Food, Drug, and Cosmetic Act. The
Court recognized the offense as a strict liability crime, thus eliminating any
requirement for the government to show knowledge on the part of Dotterweich.
Liability, the court found, rests upon whether the individual has a “responsible share
in the furtherance of the transaction.” The Court declined in this opinion to define
the term “responsibleshare,” leaving the definition to “the good sense of prosecutors,
the wise guidance of trial judges, and the ultimate judgment of juries.”

In a dissent written by Justice Murphy, and joined by three members of the
court, it was noted that guilt was being “imputed to the respondent solely on the
basis of his authority and responsibility as president and general manager of the
corporation.” The dissent objected to this imputation of criminality, absent clear
statutory authority, and found it “inconsistent with established canons of criminal
law to rest liability on an act in which the accused did not participateand of which he
had no personal knowledge.”

The Supreme Court elaborated on the Dotterweichcase thirty-two years later in
the case of U.S. v. Park (S.Ct.1975). Park, the chief executive officer of a national
retail food chain, was charged with violations of the Federal Food, Drug, and
Cosmetic Act. His office was located in Philadelphia, Pennsylvania while the
warehouse contaminated with rodents, from which there were interstate food
shipments, was located in Baltimore, Maryland. Park had been advised that steps were
being taken to remedy the conditions in the warehouse. In finding defendant Park
criminally liable, the Supreme Court reiterated its holdingin Dotterweich. The Court
emphasized that those who have a “responsible relationship” have a duty under the
Act not only “to seek out and remedy violations” but also a duty “to implement
measures that will insure that violations will not occur.” A defendant is afforded the
defense, and has the burden of proof if offered, of showing that he or she is
“ ‘powerless’ to prevent or correct the violation.” The government is only required
to show “that the defendant had, by reason of his position in the corporation,
responsibility and authority either to prevent in the first instance, or promptly to
correct, the violation complained of, and that he failed to do so.”

The Court in Park examined the trial court’s instructions and determined that
taken as a whole they properly reflected this legal standard. The instructions did not
permit a finding of guilt strictly upon Park’s position in the corporation. Rather, the
instructions “advised the jury that to find guilt it must find respondent ‘had a
responsible relation to the situation,” and ‘by virtue of his position . . . had . . .
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authority and responsibility’ to deal with the situation.”

Three members of the Court dissenting in Park agreed with what it termed “the
language of negligence” of the majority. The dissent, however, felt that the
instructions used in the case had failed to adhere to the standard set by the Court.
Whether strict liability has been abandoned for a negligence standard in applying
the “responsible officer” doctrine is a subject of legal debate.

Corporate executives and employees indicted for alleged acts committed in
their corporate capacity have sought reimbursement from the corporation for their
attorney fees and other expenses. Likewise, if the corporate executive or employee
Is convicted, reimbursement has been sought for fines assessed against them. Courts
have resolved issues premised upon indemnification in a variety of contexts with
varying results. Executives seeking indemnification have proceeded using statutory
authority, corporate policy, or an implied or express agreement between the
corporation and the executive. Indemnification or payment of current expenses has
been sought directly from the corporation, or alternatively pursuantto a Directors and
Officers Liability Insurance Policy.See U.S. v. Stein § 2.04.

Corporate directors can be civilly obligated to institute adequate corporate
compliance measures to preclude criminal activity. In re Caremark International
Inc. Derivative Litigation (Ct. Chancery Del. 1996). The Sarbanes Oxley Act of
2002, a legislative response to corporate improprieties, modifies the criminal law by
adding new crimes, new reporting requirements, and increasing criminal penalties.
(see chaps 4, 5, 6, 24). The Act is aimed at promoting “greater corporate integrity.”

OOPMU AIMIHICTPATUBHO-ITPABOBOI'O PETI'YJIIOBAHHA
BITPOBA/I’KEHHA TA BUKOPUCTAHHS ITIJVIATHUX
ABTOMOBLJIBHUX JIOPIT B YKPAIHI

boaoban JI.A.
acripant, 3anmopi3bKui HaIllOHATBLHUN
YHIBEPCUTET

[linnmucaBum Yromay mpo acomianio 3 €C, YkpaiHa ocTaToyHO yTBepAuiIa
o0paHuii €BpONENCHKUI BEKTOP PO3BUTKY, OJJHUMH 3 BAXKJIUBUX €JIEMEHTIB SIKOTO €
MOJICpHI3aIlisl Ta OHOBJICHHS TPAHCTIOPTHOI 1HGPACTPYKTYpH YKpaiHu, TOKPAIICHHS
SAKOCTI TIEpeCyBaHHS KpaiHOIO TMACaXUPIiB Ta BaHTaXiB, a TaKOX 3pPOCTaHHS
IUIMHHOCTI TPAHCIOPTHUX TOTOKIB MK Ykpainoro, €C 1 TpeTiMu KpaiHamu
pETiOHY.
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st nocsrHeHHsT KiHIeBOI MeTh Yroaw mpo acowmiamito 3 €C, Haiioro
JIEp’)KaBOI0 B3ATO Ha cebe 3000B's3aHHS MO IMIUIEMEHTAIil 10 HaI[lOHAIHHOTO
3aKOHO/ABCTBA II1JI0T HU3KH AUpeKTUB €Bporneiicskoro [lapmamenty 1 Pagu €C, siki
MPUCBSIYCHI MUTAHHSAM OYIBHUIITBA Ta MOJANBIIOTO (YHKI[IOHYBAaHHS HA TEPUTOPIi
VYkpainu miaTHUX aBTOMOOUTBHUX JIOPIT.

Crin 3ayBaKHTH, IO X04 YTOJIO0 MPO acoriarito Mix Ykpainoto ta €C 1 HE
OyJl0 BCTAHOBJCHO KOHKPETHUX CTPOKIB IIOAO0 IMIUIEMEHTAIll 3a3Ha4eHUX
JTUPEKTUB, CTAHOM Ha MOTOYHY JAaTy, 3 IUIMHOM OLIbIIE HDK 6 POKIB 3 MOMEHTY
MiAMUCaHHsA YTOJIM MPOo acollialiio, B YKpaidi 1 A0c¢i BIACYTHS sSIKiCHa HOpMaTHBHA
0a3a 3 MUTaHb BIPOBAKEHHS T4 BUKOPUCTAHHS IJIATHUX aBTOMOOIIBHUX JIOPIT, IO
HaXkajb CBIIYUTH PO OE3MISUILHICTh OPraHiB JACP)KaBHOI BIQJAM Yy HAIPSIMKY
BUKOHAHHSI IaHOT YaCTUHHU YTOAM MPO aCcOLIALiIo.

3 ormaay Ha 3a3HayeHe BHIE, 3Ba)KAalOUM Ha HEOOXITHICTH PO3POOKH
MPOMO3UIIT 00 BAOCKOHATICHHS YMHHOTO 3aKOHO/IABCTBA, SIKE PETYIIOE€ MUTAHHS
BIPOBA/KCHHSI Ta BUKOPUCTAHHS TUIATHUX aBTOMOOUIHLHUX JIOPIT B YKpaiHi, BKpai
aKTyaJIbHUM € JOCJIJDKEHHSI €JIEMEHTIB MeXaHI3My aJMiHICTPaTUBHO-TIPABOBOTO
pETYJIOBaHHS BOPOBA)KCHHS Ta BUKOPWUCTAHHS IUIATHUX aBTOMOOUIBHHUX JIOPIT B
VYkpaini, 30kpema iforo dopm.

KpiM TOro, akTyanbHICTh JOCIIKEHHS (POPM aJMIHICTPATHBHO-IIPABOBOIO
pETYJIOBaHHS BOPOBAKCHHS Ta BUKOPWUCTAHHS IUIATHUX aBTOMOOUIBHHUX JIOPIT B
VYkpaini 00yMOBJIEHI JJOCUTh IIUPOKUM KOJIOM YYACHHUKIB TAKUX BIJHOCHH.

[lutanHa ¢opM aaAMIHICTPATUBHO-TIPABOBOIO PETYJIIOBAHHS BUCBITIEHI Y
npaisix 0araThOX BITUYM3HSHUX Ta 3apyOiKHUX BUYEHHMX, 30KpeMa Takux, sk: B.b.
Asep'sHoBa, A.l. bepnaya, O.M. baunypku, O.B. Kimum, B.K. Konnakosa, T.O.
Konomoens, C.I'. Crenenka, B.I1. Tumornryka, A.M. IlIkonuk Ta iHIIKX.

HocnimxenHss nuTaHHs (OpM  aIMIHICTPATUBHO-TIPABOBOTO PETYJIIOBAHHS
BIIPOBA/PKEHHSI Ta BUKOPUCTaHHS IUIATHUX aBTOMOOUIBHMX JAOpIr B YKpaiHi
JOLIJIBHO PO3MOYaTH 3 BU3HAYEHHSI CYTHOCTI MOHSTTS «hopma aJMIHICTPATUBHO-
MIPABOBOTO PETYJIOBAHHSD.

Tak, Ha nymky T.O. Komomoeusp, mia GopMoro aaMiHICTPAaTUBHO-IIPABOBOIO
PETYJIOBaHHS CIiJl PO3YMITH BOJICBHSIBICHHS BHKOHABUO-PO3MOPSIUIOrO OpraHy,
MOCcajoBOi 0coOM, 371MCHEHE O paMKax PEeXUMY 3aKOHHOCTI Ta KOMIIETEHINT st
JOCSITHEHHSI aJIMIHICTPAaTUBHO-TIPABOBOT METH - BUPAKEHHS B 30BHILITHBOMY BUTJISI1
KOHKPETHUX i Cy0’€KTIB MyOJIYHOTO aJMIHICTPYBaHHS, SIKI 3/IACHIOIOTHCS Y
mporeci iXHbOi JISVIBHOCTI Ta CHPSMOBaHI Ha peajizallilo aJaMiHICTpaTUBHUX
bynkmii [1, c. 54].

B.K. KommakoB y cBOiX HayKOBHX TIpalsix 3a3Hadae, 10 (popmoro
aZMIHICTPAaTUBHO-TIPABOBOTO  PETYJIIOBaHHS € 30BHINIHBO BUpaXKeHa i,
BOJIEBUSIBIICHHSI CyO’€KTa YyNpaBJIiHHS, 3[IHCHEHE B paMKaX 3aKOHHOCTI Ta HOro
KOMITETEHIIIT JIJIs1 TOCATHEHHS YIIPaBIIHChKOI MeTH [2, ¢. 199].

O.M. bannypka  Bu3Hauae  ¢GopMy  aaMIHICTPATUBHO-TIPABOBOTO
pEryJIoBaHHs, SIK 30BHIIIHIN MPOSB yIPaBIIHCHKOI AISIBHOCTI, CIIOCIO BUpaKEHHS
il 3MICTy B KOHKPETHUX YMOBaX, TOOTO Ty YM 1HIIY YHPAaBIIHCBKY [IiI0, SIKA Ma€
30BHIIIHINA BUsB [3, c. 185].
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O.B. Kmum mig d¢opmamu aamiHICTpaTUBHO-TIPABOBOTO PETYJIFOBAHHS
MIPOTIOHYE PO3YyMITH 30BHIIIHINA BHpPa3 METOIB Ta 3aCO01B TAKOTO PETYJIIOBaHHS, SIKi
pealtizyroThCsl yIIOBHOBKEHUMH OpraHaMHy B MEKaX CBO€I KOMIIeTEHIIi1 [4, ¢. 66-68].

bepyun 3a ocHOBY 3a3HaueHi BUIIE MiIXOAMU 10 PO3YMIHHS MOHSTTS «popma
aJIMIHICTPATUBHO-TIPABOBOTO  PETYJIIOBAaHHSI», a TaKOX pe3yJbTaTH aHajli3y
BITYM3HSHOTO  3aKOHOJABCTBAa, MOJKHAa JIIUTH BHUCHOBKY, 1m0 (opmamu
aJIMIHICTPATUBHO-TIPABOBOTO  PETYJIIOBAHHS  BIPOBA/DKCHHS Ta BHUKOPHUCTAHHS
IUIATHUX aBTOMOOUIBHMX JOpIr B YKpaiHi € 3JIHCHEHHI B MeXaxX YHHHOTO
3aKOHOJIaBCTBA KOHKPETHI Jii CyO’€KTIB, JI0 KOMIIETEHIli SKUX BIJIHECEHO
3MIMCHEHHS MyOIIYHOTO aJMIHICTpYBaHHS Yy cdepl MIATHUX aBTOMOOLIBHUX JIOPIr,
CIpsSIMOBaHI Ha BIIPOBAJKEHHS, (DYHKIIOHYBAHHS Ta MOJAJBIINNA PO3BUTOK MEpPExki
IUTATHUX aBTOMOOUTEHUX JIOPIT B YKpaiHi.

VY3aragpHIOIYM JOCHIKEHHS HAyKOBIIIB, SKI B CBOI po0OOTax BHUBYAIU
3a3Ha4y€HI BUIIEC NMUTAHHS, MOKHA BHOKPEMUTH HACTYIHI ()OPMU aIMIHICTPATHBHO-
MIPABOBOTO PETYJIOBAaHHS: CTBOPCHHS HOPM TIpaBa; BUAAHHS 1HJAWBIIYaTBHUX
aAMIHICTpDATUBHUX aKTIB, YKJAJaHHS aJMIHICTpATUBHUX JIOTOBOPIB; 3A1MCHEHHS
IHIIMX FOPUIMYHO 3HAYYLIUX Jii; 3I1MCHEHHS OpraHizaliiHuX Ta MarepilajibHO-
TEXHIYHUX omeparliii [5, ¢. 212-213; 6, c. 132].

Buxongauu 3 HaBeIEHOTO BHUIIE, CIIIJ OXapaKTEpU3yBaTHU OCHOBHI (opMu
aJIMiHICTPATUBHO-TIPABOBOIO  PETYJIIOBAaHHS  BIIPOBADKECHHS Ta BHKOPHUCTAHHS
TUTATHUX aBTOMOOUTEHUX JIOPIT B YKpaiHi.

B mepmry dwepry cinii oxapakTepuszyBaTH Taky (opMy aJMiHICTpaTUBHO-
IIPABOBOTO PEryJIIOBAHHS BIPOBAHKEHHS Ta BUKOPUCTAHHS IJIATHUX aBTOMOOUIBHUX
Jopir B YKpaiHi, sIK CTBOPEHHS Ta 3aCTOCYBaHHS HOPM TIpaBa, SIKi PEryiiol0Th JaHy
chepy. Jlama Qopma mossirae B CTBOpPEHHI 3arajbHOTO Ta CHEIIaJbHOTO
3aKOHOJABCTBA, SIKE XapaKTEPU3YETHhCS BIICYTHICTIO 0a30BOTO 3aKOHY, Y 3B’SI3KY 3
YUM aJMIHICTPATUBHO-TIPABOBE PETYJIIOBAHHS JaHOI cepu 3A1MCHIOEThCS BEIMKUM
MAacHBOM 3aKOHOJIAaBYMX aKTiB, SKIi KOHKPETHU3YIOTHCS Ti3aKOHHUMH HOPMATHBHO-
MTPABOBUMH aKTaMH.

HactynHoto dhopmoro aJIMiHICTPATUBHO-TIPABOBOTO peryJtoBaHHs
BIIPOBA/KEHHS Ta BUKOPHUCTAHHS IUIATHUX aBTOMOOUIBHHX JOpIT B YKpaiHi €:
BUJIAHHS B ME&XaX YMHHOTO 3aKOHOJIaBCTBA 1HAUBITyIbHUX aIMIHICTPATHUBHHUX aKTIB
YOPABIIIHHSA, SIKI CTOCYIOTbCSI KOHKPETHHX OCI0 Ta BCTAHOBIIOIOTH, 3MIHIOIOTH a00
NPUMNMHSIIOTh KOHKPETHI NPaBOBIMHOCMHM y JaHid cdepi. Ilpuxmagamu
IHAUBIAYaIbHUX aAMIHICTPAaTUBHUX aKTIB y c(epl BIIPOBAKEHHS Ta BUKOPUCTAHHS
IJIaTHUX aBTOMOOUIBLHUX JOPIT €: BUJaya JIIEeH31i Ha MPOBAJKEHHS TOCIOIapChKOi
JISUTBHOCTI 3 OyAIBHUIITBA 00’ €KTIB TPAHCIIOPTHOI 1H(OPACTPYKTYpH, BUAUA JI03BOITY
Ha BUKOHaHHS OyAiBEJIbHUX POOIT TOIIO.

[lle omnuicto  GopMor  aIAMIHICTPATHBHO-TIPABOBOTO  PEryJIFOBaHHS
BIIPOBA/DKEHHS Ta BUKOPUCTAHHS IUIATHUX AaBTOMOOUIBHUX JOpIr B YKpaiHi €
yKJIalaHHs ~aJMIHICTpaTUBHUX JOroBopiB. HalOUIbII SCKpaBUM  MPHUKIAI0M
3aCTOCYBaHHsI J1aHOi (pOopMHU € yKJIaJeHHsS JOTOBOPIB KOHIIeCHi Ha OyJIBHUIITBO Ta
eKCIUTyaTallll0 TUIAaTHUX aBTOMOOUIRHUX mopir. Ciij 3ayBaKUTH, L0 YKJIadaHHS
aJIMIHICTPATUBHUX JOTOBOpPIB, 30KpeMa JOTrOBOpIB KOHIECIi Ha OyAIBHHUIITBO Ta
eKCIUTyaTaIlit0 TUIATHUX aBTOMOOUIBHUX JOPIT € OJIHIEI0 3 HAHOUIBIN BaXKIMBHUX Ta
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NEPCIEKTUBHUX (POPM aJMIHICTPATUBHO-TIPABOBOTO PETYIIOBaHHS AaHOi cdepw,
OCKIJTBKM BOHA BIJIKPUBAE MOXJIMBOCTI JJII HAJIEKHOTO (hiHAHCYBAHHS PO3BUTKY
CUCTEMH aBTOMOOLIBHUX JOpIr YKpaiHu, CHpUsi€ MiJBUIIEHHIO €(EeKTUBHOCTI
BUKOPHCTAaHHS TakuX (PIHAHCIB, IO MIATBEPHKYETHCS HASBHICTIO BEJIMKOI KIJIBKOCTI
NPUKIAIIB  TO3UTUBHOIO JIOCBIAY 3aCTOCYBaHHS JIOTOBOPIB  KOHIECIi TMpHU
OyAIBHUIITBI TUTATHUX aBTOMOOLIBHUX JIOPIT B 3apyOLKHUX KpaiHax.

[Hmor0 hopmMoro0 aaMIiHICTPATUBHO-TIPABOBOTO PETYIIOBAHHSA BIPOBAKEHHS
Ta BUKOPUCTAHHS IUIATHUX aBTOMOOUIBHUX JOPIT B YKpaiHi € 3A1HCHEHHS IHIINX
IOPUINYHO 3HAYYIUX [, KA MOJIArae y 3A11MCHEHH] YITOBHOBAKEHUMH CY0’ €KTaMu
PI3HUX PEECTPALIIMHHUX 3aXO/iB.

Opranizamiini  Ta  MaTepialibHO-TEXHIYHI  omepauii, Ak  Qopma
aJIMIHICTPATUBHO-TIPABOBOTO  PETyJIOBaHHS BIIPOBAKEHHS Ta BUKOPUCTAHHS
IJIATHUX aBTOMOOLIBLHUX JOpIT B YKpaiHi, mojisrae y 371HCHEHHI BiANOBIIHUMH
Cy0’€KTaMH pI3HHX TMepeadadyeHNX HOPMATUBHO-TIPABOBUMHU aKTaMH 3aXOJIiB
CIpSIMOBAaHHUX HAa CTBOPEHHS Ta 3a0e3MedeHHs (PYHKIIIOHYBaHHS CHCTEMH IUTATHUX
ABTOMOOUIBHHX JIOPIT B YKpaiHi.

OTxe, TABOASYU MMiICYMKH MPOBEICHOTO JOCIIKEHHS, CITi/1 3a3HAYUTH, 110 Y
Cy4yacHii TpaBOBii HayIll BIACYTHIA €IMHUNA MiJIXiA 0 BU3HAYEHHSI CYTHOCTI (popm
aJIMIHICTPATUBHO-TIPABOBOT'O PETYJIIOBAHHSA, 3 OISy Ha IO HA MiJCTaBl ICHYIOUHUX
miaXoa1B chOPMOBAHO BU3HAYECHHSI MOHATTS (hOpMaMH aJIMIHICTPATUBHO-TIPABOBOTO
PETyJIIOBaHHSI BIPOBA/DKCHHS Ta BUKOPUCTAHHS IUIATHUX aBTOMOOUIBHUX JOPIT B
VYkpaiHi, sKe MO>KHa BU3HAYUTH, SK 3IACHEHHS B MEXaX YHHHOTO 3aKOHOJABCTBA
KOHKPETHMX Jii CyO’€KTaMH, [0 KOMIETEHIll SIKUX BIJIHECEHO 31HMCHEHHS
MyOJIYHOTO aAMIHICTPpYBaHHs y c(epl IUIATHUX aBTOMOOUIBHUX AOPIT, CIIPIMOBAHHUX
Ha BIPOBAKCHHSA, (PYHKI[IOHYBaHHS Ta MNOJANbIIMNA PO3BUTOK MEpEXl IJIATHUX
aBTOMOOUTHbHMX JOpIr B YKpaiHi. [lo Takux ¢GopM JOIUIBHO BITHECTH CTBOPEHHS
HOPM TIpaBa, BUJAHHSA I1HIWBIAyaJIbHUX aJMIHICTPATUBHHUX aKTIB, YKJIaJaHHS
aJMIHICTPaTUBHHUX JOTOBOPIB, 3MIMCHEHHS THIIMX FOPUIAYHO 3HAYYIINX JiH, a TaKOK
3MIMCHEHHS OpraHi3allifHUX Ta MaTePlaIbHO-TEXHIYHHUX OTeparlii
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JIESIKI ITIPOBJIEMU PEAJIIBALIN KOHCTUTYIIHOI'O ITIPABA HA
OCBITY I'POMAITHAMM YKPATHHU, SIKI ITPOKUBAIOTH HA
TUMYACOBO OKYIIOBAHUX TEPUTOPISIX OKPEMUX PANOHIB
JTOHELBKOI TA TYTAHCBKOI OBJIACTEH

Bacuaesuu B.1O., Buxnagaq
Kadenpu aep;kaBHO-ITPABOBUX
aucIUIUTiH JIOHEIIPKOTO 1epKaBHOTO
YHIBEPCUTETY yIPaBIiHHS

Bianosinno no crarti 53 Koncruryuii YkpaiHu KOXEH Mae MpaBo Ha OCBITY.
JlepkaBa 3a0e3nedye JOCTYMHICTh 1 0€30MUIATHICTh JOUIKUIBHOI, MOBHOT 3arajbHOi
cepeaHboi, MpodecifHO-TEeXHIYHOI, BUIIOI OCBITH B JACPKABHUX 1 KOMYHAJIbHUX
HaBYaJbHUX 3aKJIaJax TOLIO.

3 metoro peamizanii 3akony Ykpainu Big 19 xBitHs 2016 poky Ne 1114-
VIII «IIpo BHECEHHS 3MIH 10 JESIKUX 3aKOHIB YKpaiHU 070 3a0e3ledueHHs MpaBa
Ha 3100yTTS OCBITH 0Ci0, MICIIEM NpPOXUBAHHS SIKUX € TEPUTOPIsS MPOBEACHHS
aHTUTEpOpUCTHUHOI omeparii» [1], MiHicTepcTBO OCBITH 1 HayKd YKpaiHH CBOIM
Haka3oMm Bij 21.06.2016 poxy Ne 697 3arBepauino [lopsaok mpuitomy juist 3100y TTS
BUIIO01, (haxoBOi MepeBUINOT Ta mpodeciiHoi (podeciitHO-TEXHIYHOT) OCBITH OCI0,
MICIIEM MPOXXUBAHHS SKUX € THMYacoOBO OKYIOBaHI TepuTopii y [loHerpkiid Ta
Jlyraucekiii obnactsax (mami — [opsinox) [2].

[Tynkrom 5 po3auny Il YMmoB mpuitomy Ha HaBuaHHS JJIsl 3M00yTTS BUIIO1
ocBiTu B 2021 pori, sfKi 3aTBEpIKEHI Haka3oM MiHICTEpCcTBa OCBITH 1 HAyKH
Vkpainu Big 15.10.2020 poky Ne 1274, 3apeectpoBaHo B MiHICTEpCTBI FOCTHIIIL
VYkpainu 3a Ne 1225/35508 09 rpyaus 2020 poky (mam — YmoBu npuiiomy) [3],
3a3HAY€HO, 0 OCOOJMBOCTI MPUHOMY JI0 3aKjaJiB BHIINOiI OCBITH 0Ci0, MiCIleM
MPOKMBAHHS SIKUX € TEPUTOPis MPOBEIEHHS AaHTUTEPOPUCTUYHOI omeparii (Ha
nepioy ii MPOBEACHHS), TEPUTOPIS 3AIMCHEHHS 3axOAiB 13 3a0e3MeueHHS
HallloOHaJIbHOI Oe3neku 1 OOOpOHHU, BIJCIYI 1 CTPUMYBaHHA 30poOHHOI arpecii
Pociticekoi ®Depepanii y Joneupkidi Ta Jlyrancekiii obmactsax (Ha mepiofg ix
3MIMCHEHHS), TEPUTOPis HACEJICHUX IMYHKTIB Ha JiHII 3ITKHEHHS abo sKi
nepecemuiucs 3 Hei micist 01 ciuns 2021 poky, BHU3HAYAIOTHCS BKa3aHWM BUIIE
[Topsankom.

[Topsimok Bu3HA4a€e OCOOTUBOCTI TPOXOKEHHS JCP)KABHOI IT1JICYMKOBOI
aTecTailii, OTpUMaHHS JOKYMEHTa JEp>KaBHOTO 3pa3ka MPO TIOBHY 3arajbHy
cepeaHio abo 0a30By cCepeHIO OCBITY Ta MPUMOMY Ha HAaBUAHHS J0 3aKJIa/iB BUIO1
Ta (axoBOi MEPEABUIOT OCBITH (Iajll 3aKjagu OCBITH), 3akKjajiB MpodeciitHol
(mpodeciiHO-TeXHIYHO1) OCBITH JJIs1 OC10, MICIIEM MPOXKUBAHHS SAKUX € TUMYACOBO
OKyIIOBaHAa TepUTOpisl okpeMux paioHiB JloHernpkoi Ta JlyraHchkoi oOnacTew,
TEPUTOPIs HACEJICHUX IYHKTIB Ha JiHII 31TKHEHHS, 13 HaJaHHSIM MOXKJIMBOCTI
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BCTyNaTH 1O 3aKJIaJiB OCBITH, MNEPENK SKUX ONPUIIOJHIOETHCA LEHTPATbHUM
OpraHOM BHKOHaBYOI BIaau y cepi ocBiTH 1 HAyKH [2].

Ha Tmm4acoBO OKymoBaHiii TepuTopii OKpemMux paiioHiB J[oHernpKkoi Ta
Jlyrancekoi oOnactell TpoXuBae OaraTo TPOMaIsH YKpaiHW, SKi OTPUMYIOTH
3arajbHy CEpellHI0 OCBITY B HAaBUAJIBHHMX 3aKJIa/laX, PO3TAIIOBAHUX HA TUMYACOBO
OKyTOBaHiil Teputopii. JIJis BCTymy Ha HaBYaHHS 4epe3 OCBITHI meHTpu «JloHnOac-
VYkpaiHa» BOHM TOBMHHI CKJIACTH JEp)KaBHY IMiJICYMKOBY aTeCTaIlil0 3 KUIbKOX
OCHOBHHUX TMpeaMETIB. AJjie 3 PI3HMX CIMEHHHMX OOCTaBUH JEsiKi TPOMaJIsHU 3
TUMYacCOBO OKYIIOBAaHUX TEPUTOPI MAalOTh PEECTPALI0 MICTa MPOKUBAHHS Ha
HIJKOHTPOJBHIA YKpaiHl TEpUTOpli, 10 HE Jla€ OCTaHHIM TMPaBO CKJIAAaTH
JIEp’KaBHY IIJICYMKOBY aTECTaIlil0 1, SK HACJIiJIOK, BCTYNaTH HA HABYaHHS [0
3aKj1a/11B BUIIO1 OCBITH HA MiJIKOHTPOJIbHIN YKpaiHi TepUTopii.

Crarts 24 Konctutymlii YKpaiHu TrapaHTye rpomajasHamM YKpaiHuh pIBHI
npaBa 1 cBoboau. He moxke OyTu mpuBLIEiB uM OOMEXKEHb 3a O3HAKaMHU pacw,
KOJIbOPY MIKIpH, MOJITHYHUX, PEIITIMHUX Ta 1HIIHUX MMEPEKOHaHb, CTaTl, €THIYHOIO
Ta COIIAJIPHOTO MOXOKEHHS, MAWHHOBOTO CTaHy, MICIISI IPOKUBAHHS, 32 MOBHUMH
a00 1HIIIMMU O3HAKAMHU.

JlepkaBol0 Ha 3aKOHOJABUOMY PIiBHI BHU3HAUEHO TMOHATTS  «MiCIle
npoxuBaHHs». Tak, crarrero 3 3akoHy Ykpainu «IIpo cBoOomy mepecyBaHHS Ta
BUIbHMI BHOIp Micus mpokuBaHHS B YkpaiHni» Bif 11 rpyans 2003 poky Ne 1382-
IV (mam — 3akoH) 3aKpimieHo, 110 MiCIle MPOXUBAHHS — YKUTJIO, PO3TAIIOBaHE Ha
TEPUTOPIi aAMIHICTPATUBHO-TEPUTOPIAIBHOI OJIMHUIIL, B IKOMY 0co0a MpOXKHUBAE, a
TaKOX CIeIiai30BaHi COllialibHI YCTAaHOBH, 3aKJIaJH COIIaIbHOTO 0OCITyTOBYBAaHHS
Ta COI[IAJIbHOTO 3aXKCTY, BIHCHKOBI YacTHHH [4].

3a3HayeHUM BHUIIE 3aKOHOM 3aKPIIUTIOETHCA TAKOXK W MPaBO T'POMASH Ha
CcBOOOTy TIEpeCcyBaHHs Ta BUIbHHMI BUOIp IpOXKUBaHHS B YKpaini. Peectpartis micis
MPOKMBAHHA 4M Micllsl nepeOyBaHHs ocoOu a0o 11 BIICYTHICTH HE MOXYTb OyTH
YMOBOIO peaiizailii mpaB 1 cB000j, nependadyeHuX Komcrurymier, 3aKOHAMU YU
MDKHApOJIHUMH JOTOBOpaMH Y KpaiHu, a0o miicTaBoIo JJis iX oOMexkeHHs [4].

Takum dYHHOM, TpOMansIHU YKpaiHW, sKi (aKTUYHO TIPOXKUBAOTH Ha
TUMYacOBO OKYIIOBaHIM TepuUTopii okpemux paioHiB JloHenpkoi Ta Jlyrancbkoi
oOJnacTel, ajne IOpUANYHO 3apEeECTPOBaH] Ha MIJIKOHTPOJIbHIN YKpaiHl TepuTopli, HE
MOXYTh CKOPHUCTYBaTHUCh CBOIM KOHCTHUTYIIMHHM IPAaBOM Ha OTPUMAaHHS BHIIOL
OCBITH dYepe3 OcBiTHI 1eHTpH «JloHOac-YkpaiHay 3 TPUUMHUA BiICYTHOCTI
3apeecTPOBAHOrO MICTa MPOKUBAHHS HA TAMYACOBO OKYIIOBaHIN TEPUTOPIi.

OcBiTHIM OMOYJICMEHOM, TIOJITUYHUMHU aHAIITUKAMH, JEp>KaBHUMHU Ta
IrPOMAJICEKUMH JisTYaMU  HEOJHOPA30BO aKIIEHTYBaJlaCh yBara Ha Te, IO JIepXkKaBa
MIparHe 3axyuuTtu SKOMOTa OUIbIIE AITEH 3 THMYAacOBO OKYMOBAHUX TEPUTOPIHA 10
3M00yTTS OCBITH B YKpaiHi, ajie MPOTaJMHA B HOPMATHUBHO-TIPABOBHUX aKTaxX, SKi
CTOCYIOThCSl HaBUAaHHS TPOMaJsiH YKpaiHM 3 TMMYacOBO OKYIOBAaHUX TEPUTOPIH,
3MYIIYIOTh iX WTH A0 apMii 4M BCTyHaTH JO0 3aKJIaJiB BHUIIOI OCBITH KpaiHU
arpecopa.

3 METOI0 YHUKHEHHSI TIOPYIIeHh KOHCTUTYIIMHUX MpaB TPOMaJsH YKpaiHu Ha
OCBITY HEOOXITHO B HAWKOPOTIIIA TEpPMIH BHECTH BIAIMOBIIHI 3MIHM IO JIFOYUX
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HOPMAaTUBHO-IIPABOBUX aKTIB CTOCOBHO MOJAJbIIOT0 HAaBYaHHS T'pOMalsH YKpaiHu,
K1 3 IEBHUX IPUYUH BUMYLICHO POKUBAIOTh HAa TUMYACOBO OKYTOBaHIN TEpUTOPIi.
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0ci0, MiClleM MpPOKUBAHHS SIKUX € TEPUTOPIsS MPOBEICHHS AaHTUTEPOPUCTUYHOL
onepariii» Big 19.04.2016 poxky Ne 1114-VIII. [Enexrponnuii pecypc]. Pexum
nocrymy. https://zakon.rada.gov.ua/laws/show/1114-19#Text (maTta 3BepHEHHS —
13.05.2021p.).

2. Haka3 MinicTepctBa ocBiTH 1 Hayku Ykpainu Big 21.06.2016 poky Ne
697 «Ilpo 3arBepmxkenus Ilopsaky mnpuiiomy s 3700yTTsS BUIIOL, (axoBoi
nepeaBuioi Ta mpodeciitHoi (mpodeciitHo-TeXHIYHOT) OCBITH 0CI0, MicIleM
MIPOKMBAHHS SIKUX € TUMYacOBO OKyIOBaH1 TepuTopii y JloHeupkii Ta Jlyrancebkiii
00J1acTsIX». [EnekTpoHHMiA pecypcl]. - Pexxum JIOCTYIY:
https://zakon.rada.gov.ua/laws/show/z0907-16#Text (mara 3BEpHEHHS —
13.05.2021p.).

3. Haxka3z MinictepcTBa ocBiTH 1 Hayku Ykpainu Big 15.10.2020 poky Ne
1274, 3apeectpoBano B MiHicTepcTBi roctuilii Ykpainu 3a Ne 1225/35508 09
rpyass 2020 poky «IIpo 3atBepkeHHss YMOB NpuiioMy Ha HaBYAHHS JJI 3100y TTs
Bumoi ocith B 2021 pomi». [EnektponHuit pecypc]. — Pexum npocrymy:
https://zakon.rada.gov.ua/laws/show/z1225-20#Text (maTa 3BEpHEHHS -
13.05.2021p.).

4. 3akon Ykpainu «IIpo cBoGomy mepecyBaHHS Ta BUIBHMA BUOIp MICIIs
npoxkuBaHHs B YkpaiHi» Big 11 rpymus 2003 poky Ne 1382-1V. [EnextpoHHuUM
pecypc]. — Pexxum moctymy:  https://zakon.rada.gov.ua/laws/show/1382-15#Text
(mata 3BepHenHs — 13.05.2021p.).

MATAHHS PO 3MICT CYCILJIBHOI HEBE3NEKH IMMPOBOKAIITT
MJIKYITY

Bepersnnikos B.O.,

3m00yBau  JIyraHChbKOro  JIE€pKaBHOTO
YHIBEPCUTETY BHYTPIIIHIX CIpaB IMEHI
E.O. Jlinopenka

3a CeMaHTHUYHUMHU O3HAKAMH IMPOBOKAIIEI0 € HABMUCHI /il MPOTH OKPEMHUX
oci0, oprasisailiii, 1ep>kaB TOILO 3 METOIO IITOBXHYTH IX Ha 3ryOH1 JUIsl HUX BUYMHKH

50


https://zakon.rada.gov.ua/laws/show/1114-19
https://zakon.rada.gov.ua/laws/show/z0907-16#Text
https://zakon.rada.gov.ua/laws/show/z1225-20#Text
https://zakon.rada.gov.ua/laws/show/1382-15#Text

[1, c. 144]. I3 11poro 3arajJpHOro 3a CEMaHTUYHUMHU O3HAKAMH BH3HAYCHHS HIETHCA,
no-Tepie, Mpo YMHUCHY MOBEAIHKY IMPOBOKATOpa, a, MO-APYyre, Mpo 3aBIIOMO IS
MIPOBOKATOpa HETaTUBHI HACIJIKH JIUIsl TUX CYO’€KTIB, K1 € aJpecaTaMi MpOBOKaIlii.

3MICT MpPOBOKAIlil MOJATAE B TOMY, 110 MPOBOKATOP BJIACHOPYY BUKIUKAE B
1HII0T 0coOM Oa)kaHHS (HaMip) BYMHUTH KpUMIHAIbHE MPABOMOPYLICHHS (Jami —
K. TIp.) 3 METOI0 MOJANbIIOT0 BUKPHUTTA i€l 0cOOM YW 1i MIaHTaXy, CTBOPECHHS
3aJIeKHOTO CTAHOBHIIA TOLIO.

B 1opuaunuHiii niTepaTypi 1aBHO OyJI0 BUCIIOBIIEHE 3aCTEPEKEHHS PO T€, 1110
YuM C1a0lUM € KPUMIHAJIBbHO-PO3IIYKOBUN amapaT, TUM YacTille WOro areHTH
BIAIOTHCSA 1O MpoBOKalliitHux MeromiB [2, €. 18-19]. Ille B 30-x pokax XX cr.
E. HemupoBchbkuid mnucaB mnpo Te, MO MJiSUIBHICTh MPOBOKATOpa BOAYAETHCS
COIAJIbHO MIKIJJTMBOIO, OCKUIBKH YacTO MOPOJKYE HOBUX 3JIOUYMHIIIB, a HE JIMIIIE
BUKPHUBAE THUX, SIKI BXK€ 3IIMCHIOIOTH 3JI0YMHHY MiSUTbHICTH; CaMOBIIEBHEHICTb
MPOBOKATOPA, KOJIM MiSTHHS BCE X TaKU BUXOJIUTH 32 MEX1 3aMaxy, MPU3BOJIUTH JI0
CYMHHUX pe€3yJIbTaTiB; MPOBOKAIlisl, SIK CHUCTeMa OOpOTHOM 3 MOJITUHYHUMH
3JIOYMHISIMHU, € TUM OLIbIIE 3JI0M 1 YUHUTH 3ryOHUI BIUIMB Ha BUKOHABYI OpPraHH
nepxxau [3, €. 150]. HaTtomicTh cydacHi TEXHIUHI 3acO0M y pO3MOPSIKEHHI
OMEpPAaTUBHUX MIAPO3JUIIB, 32 YMOBH iXHbOI'O BUKOPUCTaHHS 3 JOTPUMaHHSIM
YCTAHOBJICHOTO 3aKOHOM TOPSAJKY, JO3BOJSIIOTE 0€3 Oyabp-aKoi MpOBOKaIlii
BUSIBJISITH OC10, Kl MParHyThb OTPUMATH HEMPABOMIpPHY BUTONY, 1 3aBASKUA LbOMY
NPUMUHATH 3JI0YNHHY TOBEIIHKY.

Cnupatounch, cepeja 1HIIOrO, Ha 3rajaHi MipkyBaHHa, b. BomkenkiH
pe3loMye: TPOBOKAIlisl HE MoXe OyTu JierajiizoBaHa SIK METOJl OOpoThOM 3
Kopymiiero [4, C. 45].

CBoro yacy 1€l BUEHUH apryMEHTOBAaHO OOCTOIOBAB IMO3MIIIO MPO TE€, IO
METOJI KOHTPOJIbOBAHOI MPOIO3UIli Xabapa mepedyBae mo3a 3aKOHOM, OCKUIBKU
MpaliBHUKU PABOOXOPOHHOTO OpraHy, Kl HOro 3acTOCOBYIOTh, CaMi BU3HAIOThCS
3nounHIIMU. [IpOBOKYBaHHS, THCAB BiH, CyNEPEYUTh MOPAIHHO-CTUYHUM 3acagam
CyCHUIbCTBA, CTBOPIOE HEOE3MEKy KOPYMIIOBAHOCTI B CEPENOBHILl CaMUX
«TIPOBOKATOPIB», BIJl PIIIEHb SKUX 3aJIeKaTUME HE JIMIIE pemyTarlis, a U Jg0Jis
ciy»00BuX 0ci0 pizHOro piBHA. KpiM 1poro, OyJb-sKe MOCUIEHHS KOHTPOJIIO 1
BIJIMOBIJATBHOCTI MPU3BENE, HA TyMKY BYEHOIO, J0 3pPOCTAaHHS CTaBOK xabapis,
OCKIJIbKM OIUIATI 3aBXAM MIJJISATal0Th HE JIMIIE MOCIyTd, a ¥ BiacHE cTpax OyTu
BUKpUTHM [35, c. 53].

OueBHIHO, 1110 61aropo/IHAa METa HE MOYKE BUIIPABJAaTH BUKOPUCTAHHS Oyb-
AKUX 3ac001B Juis ii gocarHeHHs. [IpoBeneHHsS TakuX €KCIIEPUMEHTIB CyNepeunTh
E€TUYHUM BHUMOTaM CYCHUIbCTBA, 1 BOHU HE MOXYTh OyTH PEKOMEHIOBAaHUMU IS
OTpUMaHHS TEBHOI iHQoOpMaIi: IS Te3a € TaKOXK AaKTyaJdbHOIO IJisi CHUTYyaIlii,
MOB’SI3aHUX 3 IMITAIlI€0 3JI0UMHY MpH NepeBipll MyOMiuyHUX CIyKXOOBIIB Ha
TOOpPOYECHICTh, OCKUIBKH CHEIIaIbHO YIMOBHOBaXXEHI Ha T€ OCOOM HE TOBHHHI
3anmo0iraTv mposiBaM KOPYIIIIIT 3JIOY4MHHUMH METOJaMU, aJKe Takl Jii MmiApuBalOTh
MIPaBOMOPSAOK Y JIepKaBi, B AKIH BIAMOBIAHO A0 CT. 19 OcHOBHOTO 3aKOHY OpraHu
JepKaBHOI BIIAJM Ta OpPraHM MICIIEBOTO CAMOBPSAYBaHHA, IX MOCaIOBI 0coOu
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3000B’s3aH1 JIATH JIMIIE Ha TIJACTaBl, B MeXax MOBHOBaXXEHb Ta y CIOCIO, IO
nependaderi Koncturyiiero 1 3akoHaMu YKpaiHu.

Ha nymxy B. Bepesnep (Komap), mpoBokariiisi miKymny 3amojilo€ IKOIy He
CTUIbKH MOPSAKY (PYHKIIIOHYBaHHS amapaty YIpaBiIiHHSA B MyOMiuHIA YU IPUBATHIN
cdepax, CKUIbKH Mepen0auyeHoMy KPpUMIHATBHO-TIPOLECYaTbHUM 3aKOHOM HOPSAKY
30upaHHs, TIEPEBIPKH 1 OIIHKHU JOKA3iB, a TAKOXK, TOAATKOBO, — TIPaBaM 1 3aKOHHUM
1HTEepecaM CIPOBOKOBAHMX 0C10. TakuM YMHOM, yBakKa€ JOCHITHUIL, MPOBOKAILIIS
iKYy, 3 TOUYKH 30py CBOET FOPUIUYHOI PUPOJIU, € 3TOUUHOM MPOTH MPABOCY I,
0 00YMOBIIIOE HEOOXIAHICTh BIJMOBITHOTO KOperyBaHHS CTpYKTypu OcoOimBoOi
yactunu KK [6, ¢. 107].

Bapro Harojmocutd Ha TOMy, IO Hapa3l y BITUYMU3HSHIN CYJOBIA MpPaKTHII
KpUMIHAJIBHI CIPaBU MPO MPOBOKAIIO MIAKYIY MOPYIIYIOTHCS PIKO, IIE PifIie
BOHU JIOXOJSITh /10 CTaJlli BUHECEHHS BUPOKY. Tak, BIAMOBITHO JO €IMHOTO 3BITY
PO KpUMIHAIbHI IPaBOMOPYILIECHHS, BUMHEH] Ha Teputopii Ykpainu y 2017 p. Oyio
o0nikoBaHO 39 KpuUMIHaJIBHUX MpaBonopyiieHs, mnepeadavenux cr. 370 KK
VYkpainu, oH1ii 0c001 Bpydy€HO MOBIIOMIICHHS Mpo migo3py. Y 2018 p. KiIbKICTh
OOJIIKOBAHMX 3JIOYMHIB Ta KUIBKICTh OCI0, SIKMM BpPYYE€HO MiJ03py y BUYMHEHHI
3504yuny, nepeadadeHoro y ct. 370 KK Ykpainu, 30uibiinnacs Ta ctTaHoBuiaa 52 Ta
2 BignoBigHo. [Tokaznuku y 2019 p. Oynu maiike Takumi, sk 1 B 2018 pomi. Tak,
BIIMOBIIHO /10 €AMHOrO 3BITY MPO KPUMIHAIBHI MPABOMOPYILIEHHS, BUYMHEHI Ha
TepuTopli YKpaiHu, Yy 1pbOMYy poii Oyyio OOJIKOBaHO 55 KpUMiHAIBHUX
npaBomnopyiienb, nependoadenux cr. 370 KK VYkpainu, 1 xoaniii oco01 He Oyio
BpPYYE€HO MOBIAOMIICHHS TIpo miao3py [7, 8].

A BiANOBIAHO 10 3BITYy MNOpO 0CI0, NPUTATHYTHX [0 KPUMIHAJIBHOI
BiamoBiganpHOCTI B 2020 p., migroroBieHoro  Jlep)kaBHOIO  CYJIOBOIO
aamiHicTpariero Ykpainu, y tomy nepiomi 3a cr. 370 KK He Oyno 3acymxeHO
»oaHOoi ocobu [9].

VY cynoBiii mpakTHUIll MPOSIBAMHU NPOBOKAIlll KPUMIHAIBHUX NPABONOPYILIEHb
HalyacTille BU3HAIOTBCA TaKl CHUTyallll: BHUKPUTTS K. TMp. 32 BIICYTHOCTI
00’eKTUBHOI 1H(OpMaIIil MPo MATOTOBKY A0 BUMHEHHS 3JI0YMHY 200 MOYaTOK HOTo
BUMHEHHS; CIOHYKaHHS (MIAIITOBXYBaHHS) OCOOM 1O BYMHEHHS K. Mp. HUITXOM
aKTUBHUX HAMOJETIUBUX Miil; MOPYIICHHS MPOIECYATbHOTO MOPSIIKY MPOBEACHHS
OKpeMHUX cliauux (po3urykoBux) Aidl. OueBHAHO, 1O HE BCl 3 HUX (IXHI OKpemi
IIPOSIBU) € TIPSIMUM CBITUCHHSM ITIICCIIPSIMOBAHOT MPOBOKAIIMHOT MOBEIIHKH, OJTHAK
de jure i cutyarlii BU3SHaIOTBCS TIPOSIBAMH CaME TaKOTO CITOHYKaHHSI.

OueBHIHO, 1110 MIPSIME YU OMOCEpEAKOBaHEe CXUISHHS (200, HA JYMKY JIEIKHX
aBTOPIB, MAOYPIOBAaHHS) TPOMAISTHUHA 10 BYMHEHHS 3JI0YMHY 3 METOIO CTBOPEHHS
B TIOJIAJIBIIIOMY BUIUMOCTI WOTO BUKPUTTS MOPYIIY€E MPABOBI OCHOBU 31HCHEHHS
OTIEPAaTHBHO-PO3IIYKOBOI JISTILHOCTI Ta € CIIOCOOOM BUKPHBIJICHHS 11 pe3yJIbTaTiB. Y
TaKOMy pa3l OTpuMaHl Ta B NOAAIBLUIOMY BHUKOPHUCTOBYBAHI OINEPATUBHUM
NpaliBHUKOM MaTepialid, sIKi CBIIYaTh PO HIOUTO BUSIBICHE UM MPUIIMHEHE K. M.,
HaBITh SKIIO II¢ TocAraHHS OyJI0 HUM CaMUM CIPOBOKOBAaHE, BHUKPUBISAIOTH
00’€KTUBHY  pe€albHICTh, MalOTh 3MICT cdabpukoBaHux besnocepeaHbo
IPOBOKYIOUM 0COO0y Ha BYMHEHHS K. Mp., TOOTO MEBHUM YUHOM IMEPEBIPSAIOUU
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MOTEHIIMHUX 3JIOYMHIIIB HAa YECHICThb, YMOBHOBaXXEHMM MpariBHUK opraHiB OPJ]
BHUXOJHTH 332 MEX1 HAJaHUX MOMY 3aKOHOM IOBHOBa)KEHb — MPUHANWMHI 3 TIO3UIIN
de lege lata.

B ropumuuHiii JiTepaTypi IiCHyBaHHsS 3a0OpOHM TMPOBOKAIN MiIKYITY
OOTPYHTOBAHO THUM, LIO: @) MPU BUKPHUTTI 0CI0, SKI BUMHSIIOTH KOPYILIKHI K. TIp.,
ICTOTHOTO 3HaueHHs HaOyBae He JHILIE pe3yJbTaT, a W crocid, y sKuil ioro
J0CATaIOTh; 0) «BICTps» OOPOTHOM 3 KOPYMINE€I MOBHHHE CIPSMOBYBATHCH HA
3ano0iraHHs, BUSBJICHHS BUMHIOBAHUX 1 BUMHEHHMX 3JIOYMHIB, 2 HE HAa CTBOPEHHS
(mopoKEHHS) HOBUX YM Ha IMIMITOBXYBaHHS MOPAJIbHO HECTIMKHX CyO’ €KTIB JI0
nopymieds KK; B) nmpoBoxkaliist miKymy Moe 3aBAaTH CEpHO3HOI IIKOAM MpaBaM 1
cBOOOJIaM JIIOJJMHU Ta TPOMAJSHUHA, BUKOPUCTOBYBATUCH SIK TOTYXHUH 3aci0
HEMPaBOMIPHOIO BIUTMBY Ha 1HIMX 0ci0. 3akpimieHHs B Tekcti KK HopMu momo
OpOBOKAIlll MiAKYMYy BapTO TOSICHUTH TMParHeHHSIM YHEMOXJIMBUTH IITYy4HE
BUMHEHHS 3JIOYMHIB BIJIMOBIAHOI KaTeropii, a TakoXX 3a0e3MeuuTH nepeadoadeHuit
KIIK nopsnok ix BusiBiieHHs Ta po3kputts [ 10, c. 311].

HaneBHe TyT BapTo 3rajatd 1 Mpo TPAAUIIMHO HU3bKUI pPIBEHb JOXOJIB
YMHOBHUKIB B YKpaiHi Ta MOB’A3aHy 3 UM MOPaJIbHO-aKCEOJIOTTYHY IPUUHATHICTh
(mpuHAMHI HEUTPANBHICTH) KOPYIIIHHUX J1{ B YIPaBIIHCHKOMY CEpEIOBUIII, IO
MPOAYKYE MOPAJIbHO HECTIMKUX CIy>XKO00BUX 0Ci0, TOTOBUX «uepe3 O1IHICTHY
miggatucs mpoBokaiii. ToOTo KpumiHaidbHA BIAMOBIAAIBHICTh 32 IPOBOKALIIIO
MOBUHHA OYTH TaKuUM c001 3a1T001KHIUKOM ITPOTHU 3JI0BKMBAHb MPABOOXOPOHIIIB 1 HE
BIUTUBATH Ha BPa3JUBI CTOPOHH CYCHUIBHOTO JKHUTTS, Y T.4. «YAHOBHHUIIBKOI»
YaCTUHHU CYCIUIBCTBA.

Cepen mmopaii3aMy BUCJIOBIEHUX Y HAylll MIAXOAIB 0 TIyMAdyeHHS 3MICTY
CyCHUIbHOI HEOE3MEeKHM MPOBOKAIIMHOT TOBEAIHKA MPUBEPTAE YBary MO3UIIA
C. PagaunHCHKOTO PO T€, M0 Yepe3 MPOBOKAIIIIO HE JIUIIE MIAPUBAETHCS PEITyTaIlis
CIIy>K00BOi 0COOM, a 1 IUTYYHO CTBOPIOETHCS MPUBII ISl MOPYIIEHHS BIANOBIAHOI
KpUMIHAQJIBHOI CHpaBM Ta i MpoOBayKeHHsA. TWMM caMHUM BiJIBOJIKAIOTHCA CHIM U
3aco0u OprasiB MNONEPEAHBOrO CIIJCTBA BIJ MPOLECYalbHOI AISUIBHOCTI B CIIpaBax,
y SIKHUX PO3CIIIIYETHCS A1MCHO BUMHEHI 3n04uHM [11, c. 27].

CycninpHa HeOe3neka MpoBOKalli MIAKYMy MOJIArae B TOMY, IO BIAMOBIIHI
Iii HE CTUIbKM NIJPHUBAIOTh pEIMyTalilo cly>k00BOi 0COOU, CKUIbKM IITYYHO
CTBOPIOIOTH MPUBIJ 7Sl TOPYIIEHHS KPUMIHAIBHOTO MPOBAKEHHS 1 THM CaMUM
BIJIBOJIIKAIOTh CHJIM 1 3aco0M OpraHiB JIOCYJOBOTO PO3CHiAYBaHHS Bij
IPOIECYIBbHOT AiSTIHOCTI 32 IPOBAKCHHSAMH, 32 SKMMH JIIMCHO BUNMHECHO 3JI0YHH,
rpy0o0 MOPYIITYIOTh MPUHIMIK TIpaBocy s B Ykpaini [12, c. 104].

PerenpHuil aHai3 HayKOBUX MOTJIAJIB Ha MPOOJIEMY CYCHIIbHOI HEOE3MeKu
npoBokartii 3aiicanB FO. ['poxenpkuii. KoHcTaTyroun TpuBarody mojeMiky HaBKOJIO
I[bOTO TUTaHHS, BIH 3ayBaXye€, IO TaKe PI3SHOMAHITTS MIAXOIB 10 PO3YMIHHS
CyCIibHOI HEOe3MeKH MPOBOKAIlli 3JI0YMHY HE JO03BOJISE INUIIXOM Y3araJlbHEHHS
JIUTH TPaBUIBHOTO OJHO3HAYHOTO BHMCHOBKY. Y 3B’S3KYy 3 LIHMM BITYM3HSIHHM
KPUMIHAJIICT MPONOHYE 3BEPHYTHUCS CIOYATKY JO 3arajiIbHOrO MOHSTTS CyCHUIbHOI
HeOe3nekn 1 Jaial Ha MWoro miactaBl cOpMyIOBaTH BU3HAYEHHS CYCHIIbHOI
HeOe3MNeKH yKe MPOBOKAIIIT 3JT0UUHY.
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ABTOp AaJTi THIIE: OCKUIBKK camMe peajibHa MOXJIMBICTh 3alOAISTHHS 1CTOTHOT
IIKOAM € BJIACTHUBOIO BCIM 3JIOYMHAM, TO OCOOJIMBICTH CYCHIJIBHOI HEOE3MeKH
MPOBOKAIlIi 3JI0YMHY IMOB’si3aHa 31 CHEHU(IYHICTIO I[LOTO MisHHA. /[ 3araibHOTO
BHU3HAUEHHS MPOBOKAIII] 3JI0YMHY 32 OCHOBY MOXKHA B3STH Je(iHILII0 MPOBOKAIIIi
niakyny (4. 1 cr. 370 KKY). Skmo ycyHyTd 3 11b0ro (GOopMyJTIOBaHHS crienudiky
3MOYMHIB Y cdepi CiaykO00BOi MISUTBHOCTI, TO MOXKHA TPUITYCTUTH, IO TIiJ
MIPOBOKAITIE€I0 3aKOHOJABEIh PO3YyMi€ CBIIOME CTBOPEHHS 0CO00I0 OOCTaBHH Ta
YMOB, SIKI 3yMOBJIIOIOTh YUYUHEHHSI 3JI0YMHY, ISl TOTO, 1100 MOTIM BUKPHUTH TOTO,
XTO MOT0 BUMHUB. [3 IIbOT0 TIIyMayeHHs PO3TJISAIyBAHOTO MOHATTS MOXKHA BUAUIUTU
TPU O3HAKH: a) CBIJIOME JisHHsS; 0) CTBOPEHHS OCO00I0 OOCTaBMH Ta yMOB, IO
3YMOBIIIOIOTh YYMHEHHS 3JI0YHMHY; B) CHEIlladbHy METY — BUKPHUTTS TOr0, XTO HOTO
BuuHUB. [lepia o3Haka CBIIYUTH PO HASIBHICTh YMUCIHY, ApYyTa OMHUCY€E AISTHHS SIK
03HaKy 00’€KTHUBHOI CTOPOHH, TPETA — clieliaibHy MeTy [13, ¢. 171].

CycninpHa HeOe3neka MpOBOKalli MIJKYNYy OTPUMY€E CBIM MPOSIB TaKOX Yy
TOMY, IO Il Ail MiAPUBAIOTH SIK JUIOBY pemyTalilo ciy>k00BOi 0coOu, Tak 1
MPECTHX Ta aBTOPUTET JepkaBU B IioMy. OJHAK TOJOBHA CYTh HE B LbOMY:
MPOBOKAIlIl CTBOPIOE IITYYHUH, (anbCU(PIKOBAaHUN TMPUBIA A0 MNOAAIBIIOTO
NPUTATHEHHS  O0COOM A0  KPHUMIH&JIBHOI  BIANOBIZAIBHOCTI,  MOPYIICHHS
KpUMIHAJIBHOI CHpaBM Ta il HACTYMHOI Iepenayi B CyA, A0 MOKapaHHs CIYy>KOOBOi
ocobu. TakuM YMHOM, Yepe3 MPOBOKAIIHI J1i MpaBOCYAsl MOXKE NEPETBOPUTHUCH
Ha Henpasocy . CripaBai, colladbHO HEraTUBHA MpPHUPOJa MPOBOKALIMHUX Aiil €
6J1M3BKOI0 10 asibcudikallii JoKa3iB 1 3aB1IOMO HEMPABAUBOTO MOBIIOMJICHHS PO
BYMHEHHSI KPUMIHAJIBHOTO [TPABONIOPYIICHHS.

Hapa3i B mapuni aHTUKOpyMIiiHOI pgisuibHOCTI, 3ayBaxkye II. T'yiiBaw,
CKJajlacsi Taka CHUTyalis, KOJIM JUIsl JIOCSTHEHHS KOHKPETHOTO pe3yJbTaTy B
O60poTH01I 3 KOpYMIliEI0 3’sBUJIAch MOTpeda y 3amnpoBaPKEHHI HOBHX CIIOCOOIB
pPO3CIITyBaHHS BIAMOBIIHUX 3JI0YMHIB. Y TNPAKTUYHIA IUIOMIMHI IIE, 30KpeMa,
MPOSIBUIOCH Y 3alpOBaXKeHHI Takoro cnocoOy mposeneHHst OP/l, sk omneparii 3
KOHTPOJIbOBAHOTO BYMHEHHS KOPYMUIMHUX K. mp. (cT. 8 3akoHy Ykpainu «Ilpo
OMEpPaTUBHO-PO3IIYKOBY JISJIbHICTB». [1€ThCsl, KOHKPETU3Y€E aBTOp, MPO TaK 3BaHI
BUJIW [JISUIBHOCTI «IIJ TPUKPUTTSAM», CIPSAMOBAHI HAa YCYHEHHS COLaJbHOI
HEOE3MEeKW NUIAXOM TMOMEpPEePKeHHs Ta TMPUIIMHEHHS KOHKPETHO! CYCIHiJIBHOI
3arpo3u. BopHouac, ypaxoByrOud HEaOUSKy TPOMAJIChKy B3HAYMMICTh TaKoOl
TISITBHOCT1, 3aKOHOAABEIlb MparHe BCTAHOBUTH TIE€BHI MpaBuia ii MpoOBEICHHS, 1100
3a0e3neunTH HeOOX1THHM OalaHc MK MOTPEOO0 B OXOPOHI CYCIUIBHUX 1HTEPECIB 1
paBaMu KOHKPETHOI 0co0H, sIK1 OXOpOHst0ThCs, 30kpema, EKIIJI. Jlani I1. I'yiiBan
BJIYYHO PE3IOMYE: MO3asiK YKPAiHCHbKUHN 3aKOHO/IaBeIlbh KPUMIHAII3yBaB MIPOBOKAITIIO
MIIKYIy, HaI3BUYAHO aKTyallbHUM CTa€ MHUTaHHS TPAaBWIBHOI KPUMIHAIBHO-
MpaBoOBOi OIIHKKM 310unHYy, nependadenoro ct. 370 KK, 30kpema B uactusi
CIIIBBIJIHOIIIEHHSI ~ MPOBOKAIli 3  MPaBOMIPHOIO  ONEPaTUBHO-PO3IIYKOBOIO
nisuteHicTIO [ 14, €. 87-88].

Pestomytoun nmpoBeleHMM |y  TOMEPEeNHIX  psAKax — aHaji3, MO)KHa
OXapakTepU3yBaTH CYCHUIbHY HeOe3NeKy MpOBOKallli MIAKYIy SK peajbHy
MOXJIMBICTh 3alOJIATH ICTOTHY WIKOAY GI3U4YHIi abo opuIuyHId 0co0i,
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CYCHUIBCTBY UM JIEPKaBi HUIAXOM IITYYHOTO, 330BHI KOHTPOJIHOBAHOTO CTBOPEHHS
0c00010 (TIPOBOKAaTOpOM) OOCTaBUH Ta YMOB, MO 3yMOBIIOIOTh YYMHEHHS
KOPYIIIAHOTO KPUMIHAJIBLHOTO MPABOMOPYIICHHS.
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IOA0 TEOPETUYHUX ITMTAHDb CYAOBOI'O KOHTPOJIIO B
KPUMIHAJIBHOMY ITPOLIECI YKPATHU

BoiitoBuu €.M., K.10.H., IOICHT,
JlonieHT kadeapu KpUMiHAIBLHOTO
paBa Ta MpaBoOCyAI13aM0pi3bKOro
HAI[IOHAJILHOTO YHIBEPCUTETY

[HCTUTYT CYyAOBOTO KOHTPOJIIO € HEBIJ €EMHOIO CKJIaJI0BOIO SIK KPUMIHATBHOTO
MPOLIECYaTLHOTO 3aKOHY TaK 1 HAyKH KpUMIHAJIBHOTO Tpolecy. ToMy € BaIMBUM
HacamImepes] Horo TeopeTU4He JOCTIIKEHHS I MPaBUILHOTO HOTO PO3YMIHHS, 110
€ TIEPEeyMOBOIO Tiepen0adeHHsT HOTO PO3BUTKY Ta HAJAaHHS PEKOMEHAAIIN 1070
MPAKTUYHOT'O MOro 3aCTOCYBAHHS Ta MOXJIMBUX 3MIH CaMe B MPOLIECYaJIbHUIN 3aKOH.

3 omsiay Ha 3a3HAY€HE HacaMmIlepe]] TOJIOBHUM € HaJaTh IpaBUJIbHE
BU3HAYEHHS CYJIOBOTO KOHTPOJIIO CaM€ SIK 1HCTUTYTY, SIKE MA€ MICTUTH CyO’€KTiB,
TOJIOBHUX PUC Ta CYTHOCTI.

B mnomnepenHix po0OoTax aBTOPOM MPOMOHYBAJIOCS BHU3HAUYUTU CYAOBHUN
KOHTPOJIb B KPUMIHAIBHOMY CYJIOUHMHCTBI SIK O€3M10CEPEHIO MEPEBIPKY 3aKOHHOCTI
Ta OOIPYHTOBAHOCTI DPillleHb, Ji Ta OE3AISUIbHOCTI IMOCAJOBUX OCIO OpraHiB
MpOKypaTypu, [I3HAHHA Ta JOCYJOBOTO CHIJCTBA Ha JIOCYJOBUX CTaaisix
KpUMIHAJIbHOI crpaBu. Hapasi TepMiH «KpUMiHAJIbHA CIpaBa» BIJICYTHIM, 1CHY€E
JUIIe KPUMIHAJIBHE MPOBAKEHHS, 110 OUIbII TOYHO BIANOBIJA€ CYTHOCTI I[LOTO
IHCTUTYTY, 3 OTJIAly Ha KUJIBKICTh CTaAll, iX J€TalbHY perjiaMeHTalllo, Ta IpaBuiIa
peectpaniif. I[HCTUTYT ni3HaHHS OyB CKacoOBaHMM TOBHICTIO, OJIHAK 3HOB
3anpoBaxeHuil 3akoHoM Ykpainu Ne 2617-VIII Bixn 22.11.2018p. skuii HaOpas
gyuHHOCTI 01.07.2020 p. OTXe, iCHye IHCTUTYT KPUMIHAJIBHUX MPOCTYIKIB Ta
CHPOIICHUH MOPSJIOK iX AOCYI0BOrO po3ciiayBaHHs. OTxe paHille 3alporiOHOBAaHE
BU3HAYCHHS: CYJOBHM KOHTPOJbL - Oe3mocepeiHs MEpeBIPKY CHITUUM CYJEI0
3aKOHHOCTI Ta OOTPYHTOBAHOCTI pillleHb, A1l a00 Oe3MIsITBHOCTI MOCaJI0BUX OCIO
CTOpPOHM OOBMHYBAYE€HHS Ha CTaJlli JOCYJOBOTO PO3CIIAyBaHHS KPUMIHAIBHOTO
npoBajpkeHHda. [Ipore, ne ¢opMymoBaHHs NOTpeOye YTOUHEHHS 3 OMIALY Ha
HACTYIIHE.

3 ogHoro OOKy 1 Teopis 1 MPaKTHKa KPUMIHAIBHOTO MPOLECY BUXOIWIH 13
npunucie ct. 303 KpumiHanbHOro mnpouecyaibHOro Kojekcy Ykpainu [1], ski
IIUIKOM OJHO3HAYHO OOMEXYBaJIM MOKJIUBICTh OCKapXKEHHS J1d, pillleHb Ta
0e3MIIsUIbHOCTI  Cy0’€KTIB CTOPOHM OOBMHYBAY€HHSI CTai€l0 — JOCYJIOBUM
po3ciiiyBaHHsIM (TIpOBa)KeHHsIM). TakoX BC1 MOXJIMBI KJIOMOTAHHS TaKUX
cy0’€KTIB J10 CI1YOT0 CY/AJ11 OUYEBUAHO MOKJIMBI Ha IiM caMiil cTajli, 10 BUIIUBAE
13 CUCTEMHOT0 aHaii3y HOpM po3ainy I kojmekcy Ta mpaBuil MPOBEICHHS HETJIACHUX
ciipuux (po3mykoBux) aii. CaMme Ha HUX MIPKYBAHHSIX IPYHTY€ETbCS BUCHOBOK PO
HEOOX1IHy O3HAaKy CYJIOBOTO KOHTPOJIO SIK 3IIHCHEHHs WOTo JuIle Ha CTali
J0CYI0BOTO PO3CIiTyBaHHS.
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OpHak ICHYIOTh apTYMEHTH Ha KOPUCTb BUCHOBKY MpO T€, 110 Taka O3HaKa
HE € 000B’I3KOBO MPUTAMAaHHOIO I[bOMY 1HCTUTYTOBI.

Hacammnepen, icHye Tepminoioriuna mpobnema. Tak, y cr.3 KIIK VYkpainu
HIEeThCS PO «3aKIHUEHHS» J0CYA0BOro posciigyBanHs, y cT. 290 KIIK Ykpainu
PO «3aBEPIICHHS; YITKOTO PO3MEXYBaHHS MI>K HUMH 3aKOH HE MiCTHUTb.

Kpim mporo, m.18 4.1 c1. 3 KIIK Ykpainu, sskuii BU3HaYa€ TEPMIH «CIIITIUN
CyIIs» Takoro OOMEXEHHs, SK MAUSUIbHICTh IIbOTO CYO’€KTy JHuIIe TiJ dYac
JIOCYJIOBOTO PO3CIiayBaHHs, He MICTUTh. [lependaueHo mexaHi3Mm Horo oOpaHHS
a00 BHM3HAYEHHS, KOJIO OOOB’SA3KIB, MEXKI IX BHKOHAHHS BKa31BKOIO Ha CTaIi€lo
poIiecy He OOMEKEHI.

Cnin 3BepHyTH yBary ¥ Ha npunucu cT. 206 KIIK Ykpainu, sika Bu3Hayae
06OB’SI3KM caMe CJTiUOro Cy/i 3 3aXHMCTy NpaB JTIOAUHU. MneTbes 1po 060B’sI3KH
010 0Ci0, SIKI TPUMAIOTHCS IIiJ BapTOK MIOAO iX HEralHOro 3BUIBHEHHS 3a
BIJICYTHOCTI CYJIOBOT'O PIllIEHHSI MPO IMO30aBJIEHHS BOJI, 3a0€3MEYEHHS MEAUYHOL
JIOTIOMOTH, 3a0€3MEUYCHHSI CYJOBO-MEIUYHOTO OOCTEKEHHS (AUBHHUM TEpMiH,
OCKUIbKM € JIMIIE CYyJOBO-MEIMYHA EKCIEepTu3a), 3a0e3MedyeHHs Takoi 0coOu
3axucToM TOIO. OMHAK 3 TOYKUA 30pY TeMHU POOOTH BaXIUBUM € Te, IO U I
HOpMa 3aKOHY >KOJAHUM YHMHOM HE MOB’S3YI0 13 OYb-KOI0 CTaJ1€:0 KPUMIHAIIBHOTO
npo1iecy 000B’ 30K CJI1TYOT0 CYy/1/11 IOHOBUTH MOPYIIEH] MTpaBa JIO0IUHHU.

3 ommsiny Ha HaBeJAeHE He 3aiBUM OyJe NpUILIUTH YyBary IpaBujiam
IIPOBEJICHHS] HeTJacHuX (po3urykoBux) ciimuux mid. Hampuknan, cr. 250 KIIK
VYkpainu Hagae ciaiguoMy a0 MNPOKYypOpy IIOYaTH NPOBEJEHHS TaKUX i Y
HEBIJIKJIATHUX BUIIaJKaX O€3 OTPUMaHHA YXBaju CIIYOTO CYAMAl. 3a TaKux
0o0CTaBUH BHUCYHYTO TMPaBWJIO HEBIAKIAJAHO 3BEPHYTHUCA 3  BIJMOBIIHUM
KJIOMOTAHHAM JI0 ciaigdoro cyai. OIHaK TepMiH «HEBLAKIAJAHO» MPOIECyaTbHUM
3aKOHOM HE BM3HAYCHHH, 110 HE BUKIIIOYAE€ MOKJIUBOCTI 3BEPHYTHUCS JO CI1TYOTO
CYJJI1 BXK€ I03a MEXKaMU CTajil 10CyJOBOT0 PO3CIIyBaHHS;, MPU I[bOMY 3aTUIITUTH
Take KJIOMOTAHHS CIIA4Mi cyaast He B 3M031. Te came CTOCYEThCS i MOXKJIUBOCTI
BUKOPUCTaHHS 1HPOpMaIlii, OTpUMaHOT BHACIIIOK MPOBEICHHS HETJIACHUX CI1TIUX
(po31IyKOBUX) Aiil, B 1IHIIOMY KPUMIHAJIbHOMY IPOBAJKEHHI. Take BUKOPUCTaHHS
MOXJIMBE JIMIIE 3a YXBajo CIIA4Oro Cyaii, mo 3a3HadeHo y cT. 257 KIIK
VYkpainu. 3HOBY K Takd MPOKYpOp HE OOMEKEHUM CTaji€r0 Mpolecy, 1 CIiaquuil
cyanast 3000B’si3aHUM OyJie MOT0 KJIOMOTAHHS PO3TJISHYTH HABITH IMICHS 3aKiHYEHHS
JIOCYJIOBOTO PO3CIIiyBaHHS.

AJie iCHYy€ 111 OJIHa Ba)JIMBa MPoOJieMa, sika HOCUTh HE JIUIIE TEOPETUIHUM,
ajie ¥ MpaKTUYHUM XapakTep.

Taxk, y mosicutoBanbHi# 3anmucii 10 npoekty KIIK Ykpainu 2012 poky, cepen
1HIIOTO, BKa3yBaJIOCs, 1110 IHCTUTYT JOJATKOBOTO PO3CIiAYBaHHS B KPUMIHAIBHOMY
MpoIleCyaTbHOMY  3aKOHOJABCTBI €  «PYAUMEHTOM  PAISHCHKOI  EMOXW».
Busnauanocs, mo npuiinarts KIIK Ykpainu € onnuM 3 etamniB cyaoBoi pedopmu,
sSKa Ma€ HE TIIbKH 3BOJUTHCS K TMOKpPAIICHHIO MISUTBHOCTI CYAJIB 1 CYIiB, a B
IIMPOKOMY PO3YMIiHHI CHPHUSTH CTBOPEHHIO YMOB JUIsl TIOCHJICHHS TpaB i CBOOOJ
JIOJMHA Ta TPOMAJISHHWHA. [HCTHTYT IOIAaTKOBOTO PO3CIITyBaHHS 3a PIIICHHIM
cyay abo mpoKypopa AiMCHO JIIKB1IOBaHO.
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[Ipote cymy HagaHO mpaBO B CTafil MiATOTOBYOTO PO3MJISIAY MOBEPHYTH
MPOKYpOpYy OOBHHYBAJIbHUI aKT, SIKWH HE BIANOBIAa€ BUMOraMm 3akoHy (1.3 4.3 cT.
314 KIIK VYxkpainn). | cuctremMHnii aHai3 KpUMIHAILHOTO TPOIECYATHHOTO 3aKOHY
MPU3BOAUTH 10 OJHO3HAYHOTO BHCHOBKY: BUKOPUCTAHHS 1i€i HOPMH MPHU3BOAUTH
710 TIOTIPIIEHHS AOTPUMAHHS 3aKOHHUX MPaB JIOANHHA Ta TPOMAJISTHUHA.

3 MOMEHTY HampaBJICHHS J0 CyAy OOBHHYBAJIHHOTO aKTa abo BIIMOBITHOTO
MPOLIECYaTbHOTO KJIOMOTAHHS CTaisl JOCYAOBOTO PO3CIiAyBaHHA € 3aKiHUYEHOIO 1
MOHOBJIEHAa OyTH HE MOKe. BiJIMOBIIHO MPUIMMHWIKACS TOBHOBAXKEHHS CII1TYOrO Ta
Jli3HaBa4a, OCKUIbBKM BOHHM YIOBHOBaXEHI 3MIMCHIOBATH CaMe€ JOCYJ0BE
poscmiaysanns  (m4!, m17 43 cr. 3 KIIK Vkpaiam). Ipunmaumncs i
MMOBHOBAXKEHHS MPOKYypopa, sKi HagaHl WoMmy B Ik cramii (4.2 cr. 36 KIIK
VYkpainn).

VY cBolo yepry cyn micias OTpUMaHHsA OOBHMHYBAJIBHOTO aKTa 3000B’s3aHUMN
MPU3HAYUTU Ta MPOBECTH MIJTOTOBYE 3aClJaHHs, 110 MpsAMO mnependadene 4.l cT.
314 KIIK Ykpainu. 3a HaciiiKaMH 1[bOTO 3aCiIaHHs CY/[l, IOMIXK 1HIIUX, Ma€ MPaBO
KOHCTaTyBaTl (akT HEBIANOBIAHOCTI OOBHUHYBAJIBHOIO aKTy BHMOraM 3aKOHY.
HacminkoM Takoi KOHCTaTalii € TIOCTaHOBJCHHS YXBaJId TIPO TOBEPHEHHS
OOBHHYBAJIBHOTO aKTy MPOKypopy s OiHKK BUKOPUCTAHHS TAaKOTO IHCTPYMEHTY
K TIOBEPHEHHSI OOBHMHYBAJBHOTO aKTa MPOKYPOPY CIHiA ISl MPUKIAAY HABECTH
tpetiii kBaptan 2020 poxy. 3a BIAOMOCTAMH €CIMHOTO JEP’KaBHOIO PEECTPY
CYJIOBUX pIILLEHb 3a LEeH MepioJl cyau YKpaiHU po3risiHyau 5528 KIOomoTaHb MPO
MOBEPHEHHS! OOBUHYBAJILHOTO aKTy MIPOKYypopy [2].

AHanoriss 3 1IHCTUTYTOM JOJATKOBOTO PO3CIiAyBaHHS B JIaHOMY BHUIIAJKY
icHye. [Ipore, B KpUMIHAJIbHOMY-IIPOLIECYaIbHOMY 3aKOHOJABCTBI, YUHHOMY 3a
gaciB CPCP, Hacnmigku TIOBEpHEHHS KpPUMIHAJIBHOI CIpaBU Ha JOJAaTKOBE
po3ciiayBaHHs OyJju BperyjabOBaHI IIIJIKOM OJHO3HAYHO. bylo periamMeHTOBaHO
CTPOKH TaKOTO pO3CJiAyBaHHsS, MOBHOBAXEHHS BCIX YYaCHUKIB MPOLIECY, MUTAHHS
3amo01KHUX 3aX0/11B, MOXKJIUB1 HACIJKH J1I0JaTKOBOTO PO3CIIIAyBaHHS TOIIO.

Hiyoro cxooro 3 IIuM YMHHUN KpUMIHAJIBHHUM MpOLECyalbHUI 3aKOH He
MicTuTh. OT)K€ y BUNAJAKY MOBEPHEHHS OOBHHYBAJIBHOTO aKTy MPOKYpPOPY CYJIOM
CTaisl JOCYJOBOIO PO3CHIAyBaHHS HE MOX€ OYTH IIOHOBJIEHA, OCKUIbKH €
3aKiHYeHOI0. IIOBHOBa)keHHS CIIIYOro, Ji3HaBada 1 BIAMNOBIAHI ITOBHOBAKCHHS
npoKypopa npunuHuiauca. OueBUIHOW (OAHAK MPSIMO HE Mepea0adyeHO0 3aKOHOM)
YSBISIETbCS €IMHA MOKJIMBICTh CaM€ YIOBHOBAXEHOT'O MPOKYpopa cHOpMyIIOBaTH
HOBUI OOBUHYBAJIBHUI aKT 3 ypaxXyBaHHSM HEBIJIMOBITHOCTEH BUMOTraM 3aKOHY, Ha
Akl BKazaB cyd. llicis 1mporo wmae cCligyBaTd TOBTOPHE HaIpaBJICHHS
OOBHHYB&JIBHOTO akTa B cya (1 B HISKOMY BHWIIQJIKy KIJIOMOTaHb 3 IHIIUX
MpollecyaabHUX MUTaHb, OCKUIBKY JIJI BCTAHOBJICHHS 00CTaBHH, K1 MOXKYTb CTaTH
MiJICTaBaMHd ISl TAaKUX KIJIOMOTaHb, HEOOXIHO IIPOBOJMTH Ciigdi abo iHIm
npolecyanbHi [ii, IO YSABISAE€TbCS HEMOXKIUBUM).

[TpoTe, 1€ € BUKIIIOYHO TEOPETUYHHUM BHUCHOBKOM, OCKIJIBKH 3aKOH Ha IIO
TEMy HE MICTUTh KOJHOTO cioBa. Came TyT 1 BOAUarOThCs MpOOJIEMH peasizailii
KOHCTHTYIIIHHUX TpaB JTIOJUHHU Ta TpoMmalasHuHA. L[e cTOCyeThCs SIK MOTEpPILIOro,
Tak 1 0OBUHYBaueHOTo. /[0 OOBHHYBa4u€HOrO 3a3BHMYail 3aCTOCOBAHO 3amOO1KHUMN
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3axiJl, 1HO/1 ¥ TaKWil sIK TPUMaHHS M1l BapTO0; HAKJIAJAEHO apelliTh Ha MaifHO TOIIIO.
[ToTepminmii € 0co00r0, sfKa TPSIMO 3aIliKaBieHa B 3aXUCTI CBOIX IMpaB, SKi
nmopymieHo. OpHak Haxanh 3aKOH HE PETYII0E i MPOKypopa y BHUIAAKY
OTpUMaHHS OOBHMHYBAJIBHOTO akTa Big cymy. Lle crocyeTbes i camMOoro Takoro
O00OB’sI3Ky, CTPOKY BHKOHAHHS Takoro OOOB’sI3Ky, HEOOXiTHOCTI BpPYYECHHS
MMOBTOPHOTO OOBUHYBAJIHHOTO aKTa CTOPOHI 3aXHUCTY TOIIIO.

Crnin KoHCTaTyBaTH, IO Yy BHWITAJKy TMOBEPHEHHS OOBHHYBAaJLHOTO aKTa
IPOKYpOpY NOTEpIiui, OOBHHYBau€HUW, 3aXHUCHUK, 0C00a, sIKa € BIACHUKOM
MaiiHa, Ha SKE€ HaKJIaJeHO apellT, MOTPaIuIIoTh MiJ 0e3yMOBHY 1 HEOOMEXKEHY
BJaay mpokypopa. | muire Bin Oa)xxaHHS NPOKYpopa 3aJIeKUTh MOAAIbIla JOJIs
KPUMIHAJILHOTO TMPOBA/KEHHS, a OTXE, MOXJIMBOCTI peanii3alii 3a3HauYeHUMU
cy0’€eKTaMM CBOIX MpPaB.

3 TOYKH 30py BUKJIQJEHOT'0 HEOOXITHO OIIHUTH MOKJIMBOCTI CIIITYOTO CYIIII.
I3 cuctemnoro ananizy ct. 3 ta cr. 132 KIIK Ykpainu moxxHa JiTH BUCHOBKY, 11O
CITUU CyIs YIIOBHOBAXEHUHN PO3TIIAIATH KIOTIOTAHHS YYaCHUKIB TIPOIIECY JIHIIIS
IiJT 9ac TOCY0BOTO PO3CIiAyBaHHs. Y BUNAAKY TOBEPHEHHS OOBHHYBAJIBHOTO aKTa
MIPOKYPOPY II€ € HEMOXJIMBUM, SK 3a3HAYCHO BHINE. BUKITFOUCHHSAM € MPHUITUCH CT.
206 KIIK VYkpainu, ski 3000B’S3yI0Th CHIAYOTO CYAJIO0 MEPEBIPUTU 3aKOHHICTh
yTpPUMaHHS M1 BapTO OCOOM IM03a 3aJI€KHOCTI BIJ CTaAll MPOLECY, Ta 3BIIIbHUTH
Taky 0co0y y BHMAJKy BIJICYTHOCTI 3aKOHHMX MiAcTaB sl 1poro. OmHak 111
MOBHOBXEHHS CJIIYOTO CYAJAl B 3MO31 BHPIIIUTH JIMIIE€ THUTAHHS 1100
3amo01KHOTO 3aX0/1y Y BUTJISIIII TPUMaHHS M1 BapTOr0. 3 OISy Ha Te, 10 Oy/Ib SIKi
3ax0oAM 3a0e3NeueHHs KPUMIHAIBHOTO TMPOBAKEHHS MOTEHIIWHO MOPYIIYIOTh
npaBa JIIOJUHK Ta TpoMajsHuHa, nepeadadeni cr. 21-68 Koncrurymii Ykpainu [3]
HEOOX1JTHO IATH BUCHOBKY MPO 3HAYHY HEJOCKOHAIICTH MPOIECYAIbHOTO 3aKOHY.

ToOTo, icHY€E CTajisl KpUMIHAJIIBHOTO TPOIIECY, HE TiepeadaueHa aHi 3aKOHOM,
aHl HAyKOIO, Taka co0l «MDKCTaIIMHICTBY, M€ JIMIIE CIIIYUN CyJas B 3MO31
MMOHOBUTH TIpaBa YYaCHUKIB TIPOIIECY.

Buknanene cCBIIYUTHL MPO HEOOXIAHICTh YTOYHEHHSI BU3HAYEHHSI CaMOIO
IHCTUTYTY CYIOBOTO KOHTPOJIO, sIKe, Ha TyMKy aBTOpa, Ma€ OyTH BHKJIAJICHE
HACTyITHUM YHHOM: CYJOBHM KOHTpOJieM € Oe3MocepeHs MepeBipKa CIiTIuM
CYAJICI0 3aKOHHOCTI Ta OOTPYHTOBAHOCTI PIllI€Hb, 1 a00 0e3MisIIBLHOCTI CTOPOHU
O0OBHHYBAU€HHS Ta IHIIUX JIEPKAaBHUX OPTaHiB B KPUMIHAJILHOMY MPOBAHKEHHI.

Buxkopucrana Jjireparypa:

1.  KpuMiHanbHul npouecyalbHUl KOJIEKC YKpaiHu // eNeKTpOHHUU
pecypc: https://zakon.rada.gov.ua/laws/show/4651-17#Text

2.  €nuHMI Jep)KaBHUM peecTp CyJOBUX pILIEHb // €IEeKTPOHHBIA pecypc:
https://reyestr.court.gov.ua/

3. Koncrurymis VYkpaiau /l CICKTPOHHUI pecypc //
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-
%D0%B2%D1%80/stru#Stru

59


https://zakon.rada.gov.ua/laws/show/4651-17#Text
https://reyestr.court.gov.ua/
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80/stru#Stru
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80/stru#Stru

PO HAYKOBHI NOTJISA HA NIEPCIEKTUBU
3AKOHOJAYOI'O YHOPMYBAHHS ITIOKAPAHHA

Hdynopos 0.0., 1. 10. H., Ipo.,
3acCIy>KEeHUH Jis14 HAYKH 1 TEXHIKU
VYkpainu,3aBiyBad HayKOBO-
JOCITITHOT JTabopaTopii 3 mpodaem
MOTICPEIKEHHS, TPUIMTMHCHHS Ta
PO3CIiAyBaHHS KPUMiHATBHUX
IIPaBOMOPYIICHb TEPUTOPIaTLHUMU
opranamu HartioHanbHOT moJiii
VYkpainu JIyraHCbKOTO JepKaBHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB
imeni E.O. Jlinopenka

Bianosinaioun Ha MUTaHHS, SIKY pOJib y OOpPOTHO1 31 3IOUMHHICTIO BiAIrpae
nokapanHia, M. baxaHoB mucaB, 10 JajJeKO HE TOJOBHY 1 JIMIIE JOMOMIXKHY,
OCKIIBKM TIepeBara Mae HaJaBaTUCh 3ax0/laM EKOHOMIYHOIO, TMOJITUYHOTO Ta
opranizamiitHoro xapakrepy [1, c. 130]. Cka3zane B >XKOJHOMY pa3i HE O3Haydae
NPUHWKCHHS Ti€l poii, SKy Bifirpae KpUMIHATBHUN 3aKOH 1 iSUTBHICTH
MPaBOOXOPOHHUX oOpraHiB. Tam, 1e mepekoHaHHS Yy NPOTHAIl KPUMIHAIBHO
MPOTUIIPaBHIM MOBEAIHIII HE Jgae OaXkaHOro pe3ysbTaTy, JepaBa BUMYIIEHA
3aCTOCOBYBATH 3acO0M MPUMYCY, BKIIIOUAIOYHU TIOKapaHHSI.

BBaxkaeTbcs, 10 3akpiruieHa 3aKOHOJABCTBOM TIi€l YW 1HIIOI JIep)KaBH
CHUCTEMa MOKapaHb 1 MPAKTHUKA IXHBOTO 3aCTOCYBAHHS € MOKa3HUKOM MOPAIbHOIO U
IHTEJIEKTyaJIbHOTO  PIBHS  CychnuibcTBa. lluTaHHs  onTuMizaiii  KapaHOCTI
KPUMIHAJIHUX MPABOMOPYIIEHb TOCTPO CTOSITh YU HE MEpe]l yciMa KpaiHaMu CBITY.
VYcknagHioeTbest TpoOjeMa  KOHCTPYIOBAaHHS B3a€MOY3TOKEHUX, CIIBMIPHUX
KPUMIHAJILHO-TIPABOBUX CAHKIIIM 1 4epe3 Te, M0 CyCHiIbCTBO, PO3BUBAIOYKCH, KPIM
MOKapaHHs, 3HAXOAUTh 1HINI, MEHII PENpecHBHI, aje e(EeKTHUBHIII 3aco0u
KPUMIHAIBHO MPABOBOTO BIUIMBY. $I HE BTOMIIIOIOCH MOBTOPIOBATH, IO HIOAHCH
KPUMIHAJIBHO-TIPABOBO1 KBauTipikaiii, TOHKOIII KPUMIHAJIBHO-ITPaBOBO1
XapaKTEPUCTHUKU OKPEMHUX KpHUMIHAJIbHUX TMPABONOPYILIEHb, I1HIII HpoOIeMu
3aranbHoi Ta OcCoOOMMBOI YacCTHUH KPUMIHAJIBHOTO 3aKOHY 3HAYHOIO MipOIO
BTpPAayalOTh CEHC, SKIIO 3a BYMHEHE KpUMIHAJIbHE TPABOMOPYIICHHS HE
NPU3HAYAETHCS CIpPAaBEAJIUBE, aJCKBAaTHE IOKapaHHs a0o SKIIO0 TMpU3HAYCHE
MOKapaHHAd HE BHUKOHYETbCSI a00 BUKOHYETHCS HEHAJCKHUM YHHOM. Biarak
HayKOBa OOTPYHTOBaHICTh MOOYI0BU CaHKIIli KpUMIHATBHO-IIPABOBOi HOPMU Ma€ He
MEHIIIE 3HaYeHHS, HI’K TPaBWIbHE KOHCTPYIOBAHHS 11 TUCTIO3UIIII.

He Bukmukae cymHiBIB 1 Ta oOcTaBWHa, 0 YMHHOMY KpumiHaibHOMY
kojekcy VYkpainm (mami — KK) (He B ocTaHHIO uepry BHACHIJIOK HOTO
MEPMaHEHTHOTO «peQOopMyBaHHS») OpaKye BUBKEHOTO, KBaJi(hiKOBAHOTO MIIXO0Ty
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10 moOynoBu caHkiii. OctaHHI, BiAirpardu poJib GhopMaabHOTO Kiacudikaropa
KPUMIHAJIBHUX MPABOMOPYIIEHb 3a CTYNEHEM IXHbOI TSHKKOCTI (HaBiTh 3a
dopmanbHOi  BiAcyTHOCTI Ha 11¢ BkaziBkm y cr. 12 KK), mnepeBaxHO
XapaKTepU3yIOThCS JOBUIBHICTIO 1 TT030aBleH] HAyKOBOTO (Y T. Y. COIIOJIOTIYHOTO
Ta MCHUXOJIOTIYHOTO) OOIPYHTYBAaHHA. 3-TOMDK 1HIIOTO (paxXiBISIMH KOHCTATY€THCS
BCTAQHOBJICHHS ICTOTHO pI3HMX I[IOKapaHb 3a KpHUMIHAIbHI MPaBOMOPYIICHHS
OJTHAKOBO{1 (CX0’K01) CYCIJIBHOT HEOE3MEeKH (TSHKKOCTI) 1 PI3HUM BIUTHB OJTHAKOBUX
KBaTI(DIKyIOUHMX O3HAK Ha 3MIHY MIpH THUIIOBOTO TMOKapaHHS. Sk HACHiOK, HasBHI
CaHKIII HEPIJAKO JAIOTh CIIOTBOPEHE YSIBJICHHS MPO CYCHUIbHY HEOE3IeKy TOro uu
THIIIOTO KPUMIHAIBHOTO MPABOMOPYIICHHS.

Hanpuknan, ckiaagHo MOSICHUTH, YOMY Y YaCTHUHAX JIPyTux crareit 239, 239-1
ta 239-2 KK, skuMu periamMeHTOBAHO BIAMOBIIAIBHICTh 3a ISHHS (3€MENbHI
JETIKTH), 10 CIPUYUHUIIN «3aru0esb Jiroaei abo 1HII TSKKI HACHTIIKKY («TSKKI
HACJIAKW»), IK MAaKCUMaJIBHO CYBOpE MOKapaHHA NependadyeHo Mmo30aBiIeHHS BOJI
Ha CTPOK 10 5 pOKIB (HETSHKKMW 3J0YMH) y TOW 4ac, SIK 3a MOPYUIEHHS MPaBUI
OXOpPOHHU a00 BUKOPUCTAHHS HaJp, 110 MPHU3BEIO A0 aHAJOTIYHUX HACHiAKIB (4. 4
ct. 240 KK), — 7 pokiB, 3a 3HHUILEHHS a00 MOUIKOJXEHHS 00’ €KTIB POCIUHHOTO
cBity (4. 2 cT. 245 KK) — 10 pokiB (TsSKKi 3710YMHH), @ 32 YMHUCHE 3HUIIICHHS a00
MOIIKO/IP)KEHHS TEPUTOPIH, B3ATUX 1]l OXOPOHY Jep:kaBH, Ta 00’ekTiB [13D (u. 2
cT. 252 KK) — 12 pokiB mo30aBieHHs BOdl (0COOJUBO TSXKKHUM 3JI04MH). 3a TaKuUX
oOctaBUH He MOXHO He mnoroautuch 3 ). [loHOMapeHKOM, SKUW THIIE, IO
3aKOHOJIaBeIlb ~ YacCTO  BCTAHOBIIOE  CaHKIi, KEPYIOYHCh I03aPaBOBUMHU
MIpKYBaHHSIMH, 1HKOJIM IHTYITHBHO, «Ha OKO» [2, c. 351].

Te3y npo Te, 1110 3aKOHO/1aBELIb JOBOJII JIETKO, HE O0TSXKYI0UM ce0e MOUTYKOM
noTpiOHOI apryMeHTarlii, 3MIHIOE CTaTyC TOrO YW IHIIOTO KPUMIHAJIBHOTO
paBOMOPYIICHHS (pOoOJsiuM 1Ie camMe 4Yepe3 3MIHY CaHKIIiNi), MOYKHA LIFOCTPYBaTU
O0e3kineuHo. Hanpuknan, migpoOSieHHsT JOKYMEHTIB, $KI TOJAIOThCA IS
MPOBEJICHHS Aep:KaBHOT peecTpallii ropuaudHoi ocoou ta @OIIiB, BigHECEHE 3T1HO
13 3akonoMm Big 22 nuctomaga 2018 p. «IIpo BHeceHHS 3MIH 70 JEAKUX
3aKOHOMABYMX aKTiB YKpaiHH WIOAO CHPOIIEHHS JOCYAOBOTO PO3CIHIiTyBaHHS
OKpPEMHUX KaTeropii KpUMIHAJIbHUX MPABOMOPYILIEHb» A0 YHUCIA KpPUMIHAIbHHUX
MPOCTYIKIB, TOBEPHYJIO cOOl CTaTyC 3J0YMHY Ha MIJACTaBl 3aKOHY BiJ 6 TpyaHS
2019 p. «IIpo 3amoOiraHHs Ta MPOTHAIIO Jieranizamii (BiAMHUBAHHIO) JIOXOJIB,
oJlepKaHUX 3JI0YMHHUM IIISAXOM, (PIHAHCYBAaHHIO TEpOpU3My Ta (DiHAHCYBaHHIO
PO3MOBCIO/IKEHHSI 30pOoi MacoBOrO 3HMILEHHS». | 1e mpu ToMy, L0 3rajaHe
migpoOJICHHsT JTOKYMEHTIB HEMa€e IIiJCTaB BU3HABATH MPEIUKATHUM JISTHHSAM 13
nornsiy iHkpuminyBaHHs cr. 209 KK «Jleramizamist (BinMuBaHHS) MaifHa,
OJIEPKaHOTO 3JIOYMHHUM HUIIXOM». L1010 KpuMiHaIbHUX MPaBOMOPYIICHHh MPOTU
JOBKULISA CKJIQJAHO 3pPO3YyMITH, YOMY YACTHHY IIMX THOCSTaHb BIAHECEHO [0
KPUMIHAJIBHUX MPOCTYNKIB, a PEIITy, HE3BAKAIOUM HA MPUOIM3HO OJHAKOBHIMA
piBEHb CYCNUIbHOI HeOe3MeKH, 0e3 OyIb-sIKUX BUJUMUX MPUUYUH Ta OOIPYHTYBaHb —
10 3104mHiB [3, c. 107-117].

HenmockoHanicTh  CaHKIIH  HEraTMUBHO  BIUIMBaE Ha  €(PEKTUBHICTH
KPpUMIHAJILHOTO  3aKOHy. 30KpeMa, TparHeHHS TOCWINTH  KPUMiHAJIbHY
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BIJIMOBIAQBHICTD 3a MEBHI JISHHS 3a JOMOMOI0I0 3aKpIIUICHHS MM030aBjIeHHS BOJI
Ha TIEBHUHU CTPOK SIK €AMHOTO (06€3aIhbTEpHATUBHOTO) BHUTYy MMOKAPAHHS 9aCTO-TYCTO
OPU3BOAUTh HA MPAKTUIl A0 3BOPOTHOTO e(eKTy, KOJIU 3aMICTh «PEaTbHOTO»
BiI0YBaHHA TMOKAapaHHS YW HE BCl 3aCy/KEHI 3BUIBHSAIOTHCS BiJ MPU3HAUYEHOTO
MOKapaHHs y BUJI MO30aBJICHHS BOJI Ha TEBHUU CTPOK (T€ caMe CTOCYEThCSA H
oOMekeHHS BOJI) — mepeaycim Ha mijactaBi cT. 75 KK «3BuTbHEHHS Bif BiIOyBaHHS
MOKapaHHA 3 BUMPOOYBaHHSAM». Y CHOTOJAHINIHIN CyNOBIN MPAKTUIl TPATUIAIOTHCS
BUMAJKN 3acTocyBaHHs 3rajgaHoi crarti KK HaBiTh 110710 0C10, $SKI BUYMHWIH
0COOJIMBO TSKKI 3JI0YMHU, 30KpEMa YMHUCHE BOMBCTBO, 13 3BE€PHEHHSM IPU I[bOMY
1o ct. 69 KK. CiaymiHuM y 11boMy KOHTEKCT1 € BucioBiaoBaHHs FO. [ToHomapenka
PO «HASBHICTBH 1ICTOTHOI PO301>KHOCTI MK 3aKOHOJaBYO BCTAHOBJICHOIO KapaHICTIO
KpPUMIHAJIBHUX TPABOMOPYIIEHb 1 CYKYITHICTIO KPHMIHAJbHO-TIPABOBUX 3aC00iB-
YCTaHOBJIEHb, 10 (haKTUYHO BUKOPUCTOBYIOTHCS CYJIaMHU SIK TTOKapaHHs» [2, ¢. 244—
245].

Biarak € nigcraBu noroguTuch 13 M. XaBpOHIOKOM, SIKUH, XapaKTEPU3YIOUH
Hallly CHCTEMYy IOKapaHb, Y BIATYKY Ha aBTOopedepaT IOKTOPCHKOI IucepTarlii
H. OpnoBebkoi «CaHKIIT KPUMIHAJIBHO-IIPABOBUX HOPM: 3acaayd Ta HPUHIUIHN
dbopMyBaHHS» BIaBCs 10 0OOpa3HUX BUCIIOBIIOBaHb. Ha JyMKy 3rajaHoOTO BYEHOTO,
CaHKII KPHMIHAJIBHO-IIPABOBUX HOPM SIK OCHOBHI, HAWOLIbII YacTO B>KMBaHI
IHCTPYMEHTH MaloTh OyTH HAaMBHILO1 SKOCTI 1 NepeOyBaTh B 171€AIbHOMY MOPSIAKY —
SK CKaJIbIIeNl, TOJKU, J3epKayia, 30HIU 1 MiHIeTH y xipypra. [IpogoBxyrouun 110
aHaJIOT10, MOYKHA CKa3aTH, M0 OUIBIIICTh MpeaMeTiB nependadyeHoro ynHHUM KK
HA0Opy CaHKIM 3/1a€ThCSA CXOXKOI0 Ha IpKaBUM, OPYIHUN 1IHCTPYMEHT, IO JIUBOM
30epircst y cakBOsIKI «J1oXTypa» 3 yaciB A. Uexosa 1 M. bynrakosa.

OTxe, Ha CLOTOAHI BUHUKJIA MOTpeba He JIMIIE y BIOCKOHAJIEHHI MPaBOBOIO
pEryJIoBaHHS OKPEMHUX BHJIB IMOKapaHb, YTOYHEHHS IXHBOTO MICII B CHCTEMI
MmoKapaHb (CKa3aHE CTOCYEThCS Hacammepen mTpady, KapaabHUW BIUIUB SIKOTO Y
2011 p. cepito3no 3pic 0e3 3MiHM HOro Mmicus B «apaOWHI» MOKapaHb), a U B
MoJiepHi3allii (meperisiii) BCi€l CUCTeMH MOKapaHb, MiIBUIICHHS i1 €)eKTUBHOCTI.

Cnipg  BII3HAUWTH, IO KOHUENTyallbHI 3acaayd TMOOYIOBU CaHKIINA Yy
KpUMIHQJIBHOMY TIpaBl He OOlfJeHl yBarol B MOPUIWYHIA Hayll YKpaiHu
(mocratHbo mnpuragatd JOKTOpchki auceprarii T. Jlenucomoi, O. KHmxeHKo,
H. Opnoscekoi, O. Ps6uuncekoi). Ha mwomy ¢doni HO. ITloHomapeHKO CBO€IO
dyHIaMeHTabHOIO MOHOrpadiero [2] He mpocTo PO3BHHYB BYEHHS IPO
KPUMIHAJIBHO-TIPABOB1 CAHKIII, @ CIPOMITCS PO3POOUTH OpPUTIHATIBHY (TIpUUOMY
IUTICHY, HECYTIEPEUIMBY, METOAOJIOTIYHO 1 JIOTIYHO BUBIPEHY) TEOPII0 BU3HAYCHHS
KapaHOCTI KpPUMIHAJbHUX MPABOINOPYIIEHb, Ha MIACTaBl YOro 3ampoIlOHyBaB
MPUCBAYEHUN TaKiii KapaHOCTI PETENbHO TNPOAYMAHUN MOJEIBHUN  PO3JLIT
3aranpHOT YaCTHHH MEPCIIEKTUBHOTO KPUMIHAJILHOTO 3aKOHY. BTineHHs 11i€l Moeni
y HOpPMAaTHMBHY MaTepito, SK BHUIAETHCH, YMOXIJIHMBUTH ICTOTHHH mporpec y
IPaBOBOMY DETYJIIOBaHHI MOKapaHHS SK KIIOYOBOTO JJisi MPOTUIIT KPUMIHAIBHO
MPOTUIPABHIN MOBEAIHII 3aC00Y.

CXBaJIbHO 3-TIOMDK 1HIIOTO CJIJ OIIHUTH Ty OOCTaBUHY, W0 Y
3alpOIOHOBaHIN TeopeTHuHii mozaem [2, c. 576—582] FO. [ToHOMapeHKO 4acTKOBO
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BIIIMIIOB BiA BTUIeHOro y mpoekTi HoBoro KK momokeHHs mpo MiHIMami3Mm
MOKapaHb. PeleH3yloun TMpOeKTOBaHUN JOoKyMeHT, Mu 3 €. [lucbMeHChkuUM
KPUTHUYHO OI[IHWIM TaKy IHIIATHUBY poO0YOi TPyNu 3 PO3BUTKY KPHUMIHAIBLHOTO
npaBa, 3a3HAYMBIIIH, [II0 HOBA CHCTEMa MOKapaHb HE CIPUHUMAETHCA SIK JOCTATHHO
IuQepeHiiioBaHa, BUKIIOYA€ MOXJIMBICTh TMPU3HAYCHHS TIOKapaHb OKPEMUM
(cmeundiunuM) KaTteropisiM TMOPYIIHUKIB KPUMIHAIBHO-TIPABOBUX  3a00pOH,
OPU3BOJAUTUME JI0 IITYYHOTO 3pPOCTAaHHS «TIOPEMHOTO HaceleHHs» (He Maelr
rpoliel Ha cruiaty mTpady — Oyaen yB s3HeHH) 1 moTpeOyBaTUMe 1ICTOTHUX 3MiH
y KpHMIiHaJbHO-BUKOHABYiM cuctemi [4, ¢c. 47-48].

Ha upomy ¢doni miaxizn, Binoutuit y Monorpadii 0. [loHomapenka, Burisiiae
BUTpaliHUM. BojHOYac He BCi MOJIOKEHHSI pO3pO0JIeHOT 3100yBa4eM TEOPETUYHOI
MOJIeNIl pO3Miay 3arajbHOI YacTUHU KPUMIHAIBHOTO 3aKOHY, MPUCBSIYEHOIO
KapaHOCTI KpPUMIHAJIBHUX IIPaBOIOPYIICHb, sKa (MOJEIb) € KBIHTECCHIIEI 1
JIOTIYHUM 3aBEPIICHHSIM MPOBEACHOTO JOCITIIKEHHS, CIPUINMAIOTHCS OJHO3HAYHO
Y1 MOXKYTh OyTH IIATPUMAHI.

Tak, mponoHOBaHa MOJIEJIb HE Ja€ YITKOI BIJATMOBIJI HA MUTAHHS, K Mae
BHUPILITYBAaTUCh IIpo0eMa KapaHOCTI KpUMIHAJIIBHUX MPaBONOPYILIEHb, BUMHIOBAHUX
BIMCHKOBOCITYKOOBISIMM, HEMOBHOJNITHIMH a00 MOJIOAMMH JIOABMHU. Moxke
CKJIACTUCh XUOHE BPaXEHHS, IO TYT HEMAa€ >KOAHOI cnenu@iku 1, BIJIMOBIIHO,
nudepeHIiais MiaIxoAiB 10 KapaHOCTI BUMHKIB IIMX KAaTETOpid JIEIIHKBEHTIB HE
notpidHa. Oxpemi (popmyItoBaHHS, BKIIOYEHI B aBTOPCHKI peAakilii cTaTeil mpo
BUJIU MOKapaHb (4. 2 1 4. 3 cTaTTi Npo rpoMaCchki poOOTH, 4. 2 CTATTI PO JOBIYHE
yB’SI3HEHHSI), CXWISIOTh 10 Takoi JYMKH, OJHAK HE BBa)Kal0 MPaBUJIBHUM T€, IO
cy0’€KTH 3aKOHOJABYOi 1HILIATUBH, 5Kl «BI3bMYTh Ha O30pPOEHHS» OOTOBOPIOBAHY
TEOPETUYHY MOJEIIb, Y IbOMY pa3l MaloTh I'yOUTHUCH Yy 310raaax. Tum Ounblue, 110
1O. [TonomapeHko, 4y/I0BO YCBIIOMJIIOIOUM TO3HAYEHY MpoOJIeMy, HE BIIKUJAE
MOJIOKEHHSI MPO OCOOJMBOCTI 3MICTY UM OOCATY MPaBOOOMEKEHb Ji Ha3BaHUX
KaTeropiii oci0 abo crelianbHi peXXHUMH BiOYBaHHS HUMH IMOKapaHb [2, c. 534—
537]. Tomy TeopeTHyHa MOJIENb BIANOBITHOTO PO3AUTy 3araJibHOI YacTUHU
KPUMIHAJIBHOTO 3aKOHY IIOHAaWMEHIIEe Majia O MICTUTH BIACWIIbHI TOJIOKEHHS 1010
cnenupiKy KapaHOCT1 KpUMIHAIBHUX MMPABONOPYIIEHb OKPEMHX KaTeropiit ocio.

[Tocrae muTaHHS, YU € CEHC 3aKpIIUIIOBATH Yy 3aKOHOAABYOMY TOPSIKY
HaBeZIeHE JOCIITHUKOM BU3HAYCHHs MOHSTTSA TOKapaHHS. AJUKe, K 1€ JOBEIEHO
HUM camuM [2, c. 162, 167-168, 186, 191, 296], nokapaHHs 3a CBOIMH O3HaKaMu
MOBHICTIO 301Ta€ThCsl 3 1HIIUM KPUMIHAIBHO-TIPABOBUM 3aCO00M — KPHUMIHAIBHOIO
BIJIMOBIJATBHICTIO TP TOMY, IO OCTAaHHA BKJIIOYAa€ B cebe, KpiM TMOKapaHHS,
000B’sI3KH, SIKI Cy[ TOKJIaga€e Ha 0co0y, 3BUIBHEHY BiJl BiMOYBaHHS MOKapaHHs, 1
cynumicth. BusHaueHHs x (mediHiiis) — 1e, SK BIJIOMO, JOTIYHUN MPUHOM, KU
JO3BOJISE€ 3-TIOMDK I1HIIOTO 3MIMCHUTH crhenudikamito 00’€KTa, IO BHUBYAETHCS,
TOOTO CPOpMYJIIOBATH KPUTEPIi, 32 AKUMH 1€l 00 €KT BIJIPIZHAETHCS BIJ 1HIIUX.
KpiMm Toro, 3ragyBaHHs y BHU3HAYCHHI MOHITTS TOKapaHHSA MPO OOBUHYBAJIbHUUN
BUPOK CTBOPIOE MIAIPYHTS AJIs MOAANbIIMX (MPUHAMMHI TEOPETUYHHUX) AMCKYCIH
IIOZI0 TOTO, YU Y3TO/KYEThCS 3 TAKUM BHU3HAYEHHSIM IMOAAJbINA 3aMiHa MTOKapaHHs
Ha MIACTaBl yXBaJIU CyAY.

63



OpHouacHa BKa3iBKa y METI MOKapaHHS Ha «3amno0iraHHs BUMHEHHIO HOBHUX
KpI/IMlHaJ'IBHI/IX NpaBOMOPYIIEHbh 1 CIOHYKaHHS OCOOM [0 MPaBOCIYXHSHOT
MOBEAIHKM» HE € BAaNow. SIKIIO0 TMOKapaHHS MOKJIMKAaHE CHOHYKaTH 0COo0y [0
MPABOCTYXHSHOI TMOBEIIHKM, TO 1€ OXOIUIIOE 3amo0iraHHs BYMHEHHIO 0CO0O0I0
HOBUX KpUMIHAJbHUX MpaBoOmoOpymieHb. Jlo TOro K «CHOHYKaHHSA [0
MPABOCTYXHSHOI TMOBEAIHKMY» BUTIIANAE MEPEOUTBIICHHSIM pPOJi KPUMIHAJIBLHOTO
3aKOHY 3arajioM 1 MoKapaHHS 30KpeMa: BOHU MOXXYTh (MarOTh) CTUMYJIIOBATH Xi0a
M0 JO HEBUYMHEHHS KPUMIHAJIBHUX [MPaBONOPYIIEHb, a HE OYyIb-SIKHUX
MPOTUIPABHUX BYMHKIB (@JAMIHICTPAaTUBHUX TIPOCTYIKIB, ITUBUIBHUX JICNIKTIB
TOIIIO).

SIKIIO CTOCOBHO BU3HAHHS Kapu METOI0 UM 3MICTOM IOKApaHHS TOUYUTHCS
«BIYHA» AUCKYCIsl, 1 MOKHA BUAUIMTH 4 TPYNH BIAMOBIIHUX TEOPETUYHUX MO3HUIIIM
[2, c. 156], To uu He ciig B3araji BIAMOBHTHCH BiJ TOro, 1100, Tak OM MOBHUTH,
HOPMAaTHBHO-0€3anesiiiHO (pIKCyBaTH Kapy sSIK CKJIAJIOBy MeTH NnokapaHHa? Tum
OubIIe, MO: 1) Kapy PakTUUHO MPONMOHYETHCSI BUZHABATH 3aCOO0M JIJIs IOCATHEHHS
iHImo1 (KiHIEBOi) METH — 3amo0iraHHsd BYMHEHHIO HOBHUX KpPUMIHAJIBHUX
MPaBONOPYIIECHb; 2) NUCKYCIMHUM € «IpPHB’SI3yBaHHSD MPEBEHTHUBHOIO 3HAYEHHS
MOKapaHHs CYTO JI0 O3HAKM Kapu; 3) 3a MPOMOHOBAHOIO MIiAXOAY I€HAJbHA
MOJNITHUKK  JepkaBu  HaOyBaTMME  BIABEPTO  PEHNPECUBHOIO  «YXHILY».
He6e3niacraBHoro BUaeThesl Takoxk AyMka A. Mysuku ta O. ['opoxa, fKi, 3 Oryisy
Ha BIJAMOBY BIJ KOHIIENTY «HEBIABOPOTHICTh IOKAapaHHsS, HA3UBAIOTh HOPMY
KPUMIHAJILHOTO 3aKOHY, SIKa BU3HAYA€ METY MOKapaHHs, «PYJIMMEHTOM MUHYJIOTO)
[5, c. 21]. CrnpaBai B cy4acHMX yMOBax JOMYCTHMO CTaBUTH MUTAHHS MPO METY
(30KkpeMa, B KOHTEKCTI 1i 3aKOHOJIABUOTO  3aKpPIIUICHHS) KPUMIHAIBHOL
BIJIMOBIATBLHOCTI a00 HaBITh IIUPIIE — TMPO METY 3acCTOCYBaHHS 3axo/liB
KPUMIHAJIbHO-TIPABOBOT0 BILUIUBY (KPUMIHAJILHO-TIPABOBUX 3aCO01B TOIIIO).

[IponoHoBana y MoHorpadii Ha3zBa ctarti «CucTeMa TOKapaHb», B SIKii
3a3HAYA€THCS, IO TaKy CUCTEMY CKIIQJAar0Th 5 BUIIB MOKapaHb, O3HAYA€ HABPSI YU
BUIIPABJIaHE OTOTOXHEHHS MEpeNiKy BHIB IMOKapaHb 1 CUCTEMHU MoKapaHb. o
CJIOBa MPOTH TAKOrO OTOTOXHEHHS 1, 30KpEeMa, MPOTH «HANWOUIbII CIPOIIECHOIO
PO3YMIiHHS CUCTEMH TOKapaHb» BHcTymae i cam 0. [Tonomapenko [2, c. 447-453].
Cucrema mnokapaHb (MONPU YHUCIEHHICTh BIAMOBIAHUX AeQIHINIA Yy Hayul
KPUMIHQJIIBHOTO TIpaBa) HE MOXe OyTH 3BelleHa A0 CYKYNHOCTI (MHOXHWHHU) BUIIB
MoKapaHb, TIE€pEepaxoBaHMX Yy TIEBHIM («IpaBWIbHIN») mocmigoBHOCTI. He
3armUOJIIOI0YNCh Y  BIANOBIAHY TEOPETUYHY JUCKYCIl0O 1 HE  OLIHIOIYH
3anponoHoBaHe 0. [loHoMapeHKoM BU3HAUEHHS! CUCTEMH MOKapaHb, 3a3Havy, 110 3
ypaxyBaHHsAM cKa3zaHoro HazBa cT. 91 ymHHOro KK «Bumau mokapanp» € OUIbII
BJAJIOIO.

Bumymennii  KOHCTaTyBaTH  BUKOPUCTaHHS  aBTOpPOM  MoOHoOrpadii
PO3IUIMBYACTUX (POPMYJIIOBAHb, K1 3[aTHI CTBOPUTH MIATPYHTS Il BUHUKHECHHS
KOPYIIIHHUX PH3UKIB: «... SKIOIO CyI BBaXaTHUMeE, IO IXHE 3aCTOCYBaHHS
CIIPUSATUME JOCSATHEHHIO METH TMOKapaHHs» (4. 2 CTaTTi MPO TPOMAJICHKI pOOOTH);
«IIutanHs Tpo mpu3HaAUeHHs Tpady BHUPINIYETHCS 3 ypaxyBaHHAM MaiHOBOTO
CTaHy 3acy/pKeHoi ocoOu» (4. 5 crtarTi npo mrpad); «3 ypaxyBaHHIM MaiHOBOTO
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CTaHy 3acy/UKEHOi OCOOM CyJl MOXK€ NPUMHATH PIIIEHHS Npo cIiuiaTy mrpady
YaCTUHAMU... a00 BIJACTPOUYEHHS HOro CIIaTH Ha CTPOK JO OJHOTO POKY» (4. 6
ctarti npo mrpad); «Illogo ocodu, 3acymkeHoi 10 JOBIYHOTO yB’sI3HEHHS, KA Ma€
HU3BKAW PHU3WK BYMHEHHS HOBOTO 3JIOYMHY, 3/JaTHA IHTETPyBaTUCSA B
CYCIUIBCTBO...» (4. 3 cTaTTl Mpo JAOBIYHE YB’SI3HEHHA). Xi0a BHUKOPUCTAHHS
HaBeJCHUX (POPMYIIOBaHb Y3rOUKYETHCS 3 TE3010 MPO Te, M0 KPUMIHAIBHO-
MPaBOBI HOPMHU, SIKi BU3HAYAIOTh TTOKapaHHs, MOBUHHI MaTH Ji€BI 3aITOOKHUKHU Bij
3JIOBXKMBaHHS HUMH [6, c. 1]? Takux 3amoO1KHUKIB s HE TIOMITUB 1 B aBTOPCHKIM
penaKiii cTaTTi npo caHkiii [6, ¢. 32—34], 3 sikoi BUILJIMBAE MIMPOKA JUCKPEIS CYyay
npu oOpaHHI (B MeXaX OJIHIE€T 3 TUMOBUX CAHKI[IH) KOHKPETHOTO BUIY 1 PO3MIpY
MOKapaHHs 3a MEeBHE KpUMIHAJIbHE MPABOMOPYIICHHS.

3ragyBaHHsl y CTaTTI PO OOMEXKEHHS CBOOOJIM KOHKPETHOTO HOPMATHUBHO-
npaBoBoro akty (3akoH Ykpainu «IIpo cBoOony mepecyBaHHsS Ta BUIbHHI BUOIp
MICIIsl MPOXKUBaHHS B VYKkpaini») [6, c¢. 31] € Hemopeunum. AJKe Moj10Ha
KOHKpeTH3oBaHa (opMa OJAHKETHOTO CHoco0y BHUKIQJACHHS HOPMATUBHOTO
Marepiajly JOIJbHA JIMIIE 32 YMOBHM CTaOlIBLHOCTI BiJMOBIIHOTO PETYJSTUBHOTO
3aKOHOJABCTBA; B 1HIIMX BUIQJKaX BAPTO BKa3yBaTH Ha HOPUAMYHY CHly Ta (a0o0)
raqy3eBy HAJIEXKHICTh aKTy, IO 3aCTOCOBYETHCS HJs KOHKpETH3allil 3MICTy
OJIAaHKETHOI TUCIIO3HUIII].

O3HallOMJIEHHsI 3 TPONOHOBAaHOK PEJAKIIEI CTATTI MPO OOMEKEHHS
CBOOO/IM JT03BOJISIE BUCJIIOBUTH 1 JI€AK] 1HII KPUTUYHI MIPKYBaHHS: 1) HE 3p03yMLIIO,
yoMy (Ha MpPOTUBAry cTaTTi MpO TPOMAJACHKI POOOTH) TYyT HE BHU3HAYAIOTHCS
Kateropii oci0, 10 AKUX 1€ MOKapaHHs (BpaxOBYHOYH HOTO crieniu]iky) HE MOBUHHE
3aCTOCOBYBATUCh; 2) MPOMOHOBAHA KapajibHa CyTh OOMEXEHHS BOJI J103BOJISIE
CTaBUTH 1€ TTOKapaHHs (Takui co01 «JOMAIIHII apelTy) Ha YMOBHO MepIIe MicCIe B
NepesiKy MoKapaHb 3 PO3TISAOM HOro siK HaM’sKimoro (HaBeAeHl y MoHorpadii
[2, c. 443—444] mipKyBaHHS PO MOPIBHAJIbHY CYBOPICTh PI3HUX BH/IIB OKapaHb HE
MEPEKOHYIOTh); 3) HEACHO, UM BKa3aHi B 4. | oOMeXeHHS € albTePHATUBHUMHU, YU
Ha 3aCyJ/KEHOT0 Mae€ MOKJIAJaTUCh KOXKHE 3 IUX oOMexeHb; 4) iHimioBanuii 0.
[Tonomapenkom ¢dopmar OOMEXKEHHS BOJII AY>KE€ Haraiaye npooario / pexum
BUNPOOYBAaHHS MpPU 3BUIbHEHHI BiJ MOKapaHHs, 4Yepe3 W0 IMOCTa€ MUTaHHS, K
BYEHOMY OauuTbCs CHIBICHYBaHHS LHMX KPHUMIHAJIbHO-NIPABOBUX  3aco0iB;
5) 3a3HaUMBIIY, IO JJIS BHIAJKIB KpalHbOI MOTpeOU (HANpPUKIAM, JUIS peai3aii
mpaBa 3acy/KEHOTO Ha OXOPOHY 3JI0pPOB’sl) 3aKOH Mae€ mependadyatu s Cydy
MOBHOBKCHHS MPU3YNHUHATH OKpPEMIi 3 NIPABOOOMEKEHb TAKOTO BUAY MOKapaHHS,
IK OOMexeHHS cBoOomu [2, c¢.493], mociaigHuK HE TOTYypOyBaBCsS IMPO Te, IO
peanizyBaTH 110 CIYIIHY 17€0 B TPOEKTOBAHIM CTATTIIO.

[IpomonoBaHi BU3HAYEHHS! yB’SI3HCHHS (HA MEBHUN CTPOK 1 JIOBIYHOTO) [6,
c. 31-32] He MOBHOIO MIPOIO BPaxoOBYIOTh Ty 0OCTaBHUHY, IO yB’SI3HEHHS OOMEXY€
HE JIMIIIE PaBO Ha 0COOMCTY CBOOOY, a IILJTMNA KOMIUIEKC MpaB 0COOu.

Busnauatoun Take mokapaHHs, SK AoBiuHe yB’s3HeHHs, FO. IloHomapeHko
BKa3ye Ha O0E3CTPOKOBE TPHMAHHSA 3aCy/KCHOI OCOOM B YCTaHOBI BHKOHAHHS
nokapanHs. [0 nedinimito nopeuno nepedopMaryBaTd, BHUKIIOYUBIIM 3 HEi
BKa3iBKy Ha O€3CTPOKOBICTb. AJKE JOCHIIHUK Iependadyaec MOXKJIUBICTh
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NEPETBOPEHHS I1LOTO TOKapaHHs 13 OE3CTPOKOBOTO Yy CTPOKOBE: «... JIOBIUHE
mo30aBlieHHsT CBOOOIM Mae OyTH «IOBIYHUMY» JuIne (GopmanbHO 1 mepeadadaTu
peasibHi MOXJIMBOCTI OyTH TPUIIMHEHUM 3 BHU3HAUYEHHUX 3aKOHOM IIIJICTaB 3i
3BUIBHEHHSAM 0COOU Bij HOro mojanbiioro BigoyBaHHs» [2, ¢. 429]. Sk BapiaHT MH
3 €. IlucemencekuMm o0 npoexkty HoBoro KK mpononyBanu 3a3HauuTH, L0
JIOBIUHE YB’SI3HEHHS ToJIsirae y nepeOyBaHHI 3aCy/DKEHOTO Y BiAMOBIIHINA YCTaHOBI
103a BU3HAYCHUM CTpOKoM [2, ¢. 50].

[[lomo BXHUTTSA BCIX MOXJIMBHX 3aXOMJIB JJIA PECTUTYII 4M KOMIIEHCAIli
IIKO/M SIK OJIHI€T 3 YMOB, 3@ CYKYNMHOCTI SIKUX CYJ BIIPaBl YXBAJIUTH PILICHHS PO
3aMiHy JOBIYHOTO yB’SI3HEHHS YB S3HEHHSAM Ha CcTpok Bia 25 g0 30 pokiB abo mpo
YMOBHE 3BUIbBHEHHSI BiJ MOJAJIBIIOTO BIiJOYBaHHS TIOKapaHHS, TO MOXHa
CIPOTHO3yBaTH, II0 BCTAHOBJECHHS HAsBHOCTI I[l€li YMOBM Ha MPaKTHUII
B1IOYBaTUMETHCS Y CyNEpPEWIMBUN CIOCIO, aJPKe BCTAHOBUTH, UM HACIIPaBl BCIX
(41 He BCIX) MOXKIIMBHUX 3aXOJIB Bkujia ocoda Oyjae HernpocTo. J[o Toro x mocrae
MUTAHHS: «BXKWUJIA BCIX MOXJIMBUX 3aXOM1B JIJISl PECTUTYIIT Ud KOMIIEHCAII1» — 1€ T
caMme, 110 «3J1MCHUIa PECTUTYIIII0 a00 KOMITeH callito mKkoAn»? TyT 6axkaHa OiibIna
BU3HAYCHICTD.

B3aram He Agymaro, 110 YacTHHI 3 CTATTI MPO JIOBIYHE YB’SI3HEHHS, B SIKIA
WJeThCs PO 3aMiHY JIOBIYHOTO YB’SI3HEHHS yB’SI3HEHHSIM Ha MEBHHUM CTPOK Ta MpPO
YMOBHE 3BUIBHEHHS BiJl MOAAJIBIIOTO BIIOYBaHHS LbOTO MOKAPAHHS, MICLIE CAME B
i crarti, 60 TeOpeTHYHa MOJIETh PO3JUTY MPO MOKApaHHA JoIyckae (Tpeba Tak
PO3YMITH) ICHYBaHHS OKPEMOTO po3iay, moaioHoro mo po3ainy XII 3arampHoi
gacTiuHH ynHHOTO KK «3BUIBbHEHHS Bij MOKapaHHS Ta HOTO BiOYBaHHS.

Hopmu, mo Bu3Ha4aroTh mokapanHs, Ha nepekoHanHs 0. [lTonomapenka,
MaloTh OyTH HE JIHIIIEe BUBXCHUMH, IMOCTIJIOBHUMHU, CIIPABEITTUBUMH, PO3YMHHUMH,
a W iHTyiTHBHO 3po3yMimumu [6, c¢. 1]. He aymaro, 1o 1 BHMOra TapHO
MOEAHYEThCS 3 17€€H0 THUMOBUX CAHKIIN, pO3MIIIEHUX Yy 3arajibHIA YacTHHI
MaiioytHboro KK 1 «mpuB’d3aHux» 10 CTYINEHIB TSDKKOCTI KpPUMiHAJIbHUX
npaBonopyiieHb. FO. [ToHOMapeHKO CTBEPIKYE, 1110 BCTAHOBJICHHIO CAaHKIIIN MalOTh
nepeayBaTy MOMEepeHl BU3HAYEHHS Ta OI[IHKA CTYMNEHIB TSHKKOCTI KPUMIHATBHUX
MPaBOMNOPYIIEHb, IX PAHXUPYBAHHS UM KJIacH(iKallisl 32 IUM CTYIIEHEM 1 MOJajbIlIe
CIIBBIJTHOIIEHHS 13 CHUCTEMOIO THIOBUX CaHKLIN [6, c. 26]. IIpobrnema, onHak,
nmoysirae B ToMy, mo TpoekT HoBoro KK y dYacTwHI BHU3HAYEHHS TSHKKOCTI
KPUMIHAJILHUX TPaBOMOPYIICHb € HAJIMIPHO YCKJIaJHEHHM. SIK Bigomo, ines
MaKCHUMaJIbHO THII3yBaTU CaHKIIi 32 BYMHEHHS KPUMIHAIBHUX IMPABOMOPYIICHB,
nepeMictuBIM ix 13 OcoOmuBoi no 3arampHoi yactuHu KK, Hapasi KopcTko
KPUTUKYETHCA SIKpa3 Ha TIM MIiJACTaBi, MO0 1€ ICTOTHO YCKJIQJHWUTHh PO3yMIHHS
MOKapaHHs, SKe MOXKe OyTH NMPU3HAYEHE 32 BUMHEHE KPUMIHAIHHO MPOTHUIIPABHE
TISTHHS.

Ogna 3 mnpoOieM MPOMOHOBAHOI TEOPETHMYHOI MOJENI PO3AULy PO
MOKapaHHs TIOJISATaE TaKOX y TOMY, IO BOHA HamucaHa He «miay yuHHUN KK.
Bigrak nis Toro, mo0 HaJIeKHUM YUHOM OLIHUTH 11 3aBEPIICHICTh, MOTPiOHI
TEOPETUYHI MOJIENl IHIIMX, B3aEMOMNOB’S3aHUX PO3JUIB 3arajbHOl YaCTUHU
KpUMIHAJIBLHOTO 3akoHy. J[o Toro  aBTOp Mojeii MaB OM MOTypOyBaTUCH IPO
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KOMILIEKC TEPEX1THUX TOJIOKEHb, SIKMH OU 3ria/pKyBaB 1CTOTHI pO301KHOCTI MiX
MozesuTo (y BUMAJKY 11 COpUMHATTS 3akoHoAaB1eM) 1 unHHUM KK.
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IMAXPAHCTBO B BI3HECI ABO JIESIKI IUTAHHS
BIAITOBIJAJIBHOCTI 3A EKOHOMIYHI KPUMIHAJIBHI
ITPABOIIOPYHIEHHSA, BHMHEHI HIJIAXOM OBMAHY ABO
3JIOB’)KUBAHHSA JOBIPOIO

Kamencokuii /1.B.,

JOKTOp IOPHUJIWYHUX HayK, Mpodecop
kadenpu mnpaBo3HaBcTBa bepasHChKOro
JepKABHOTO MEJAroriuyHoOr0 YHIBEPCUTETY

A. be3BepxoB: CBOrOJIHI CHCTEMa «IIAXPaChbKUX» KPUMIHAILHO-TIPABOBUX
HOpM B yMoBax llo3utuBHO cripuiimaeTscs BUCIOBIOBaHHA B. HaBpoupkoro npo re,
10 MPAKTUYHO BC1 HOBEJU PO3/LUTY MPO 3J0YUHU Y chepi rocrnoiapchKol JisIbHOCTI
MOJKHA BiTHECTH 10 PI3HOBHIIB IIaXpalCTBa B HOro HIMPOKOMY po3ymiHHi [1, c.
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281]. Po3mipkoByIOUM HaJ NUTAHHSIMH BHUOKPEMJIEHHS CHCTEMOYTBOPIOBAJILHUX
O3HAaK 3JI0YMHIB, YUMHIOBaHUX y chepl eKOHOMIYHOI AisibHOCTI, B. Xumora, cBo€ro
Yeproro, akIeHTye yBary Ha TakKid O3HAIll: MepeBakKHA OUIBIIICTh TaKWX 3JI0YMHIB
MO€HAHI 3 Qanbcudikaiero, 00MaHOM Y 3000B’I3aHHSX Ta 3JI0BKUBAHHIM JIOBIPOIO
[2, c. 16]. Lo mo3uitito po3BHBae PUHKOBOI €KOHOMIKHM MOTpeOy€e MOMIMPEHHS Ha
MaifHOBI BIIHOCHHH, SIKI Hapa3i HaOyBalOTh PI3HUX IOPUAUYHHUX (HOPM MPOSBY 1 HE
3BOJSITHCA BUKJIIOYHO O OXOPOHHU TpaBa BiIacHOCTI. Jlo TOro x BapTo MPUIUIUTH
OUTHIII TPHUCKIIUIMBY YyBary INIPaBOBI KOHCTPYKIUI «3JIOBKUBAHHS JIOBIPOIO,
NOBHOBAKEHHSIMU», SIKa TOKJIMKaHa pearyBaTH Ha BHUMAQJKH HEHAJIEKHOTO
YIOPAaBIIHHS Ta PO3MOPSAKEHHS YYKUMHU aKTUBaMH (Y T. 4. KaliTaJoM KOMEPLIHHUX
oprasizariii) ycyrmeped 3aKOHHUAM iHTepecaM aoBiputeis [3, . 24].

B ocnoBy Ounbmiocti crareit po3nauty VII OcobnuBoi yactuau KK noknageHo
«IIaXpalChbKy CKIAJOBY»: BITYM3HSHUN 3aKOHOAABEIb TNPE3IOMY€E, WO IS
E€KOHOMIYHUX TIOCSITaHb BJIACTUBUM € OOMaH (TMPUXOBYBAHHS, MEpPEKpPyUyBaHHS,
3aMOBYYBAaHHS BIJOMOCTEH TOINO, TOOTO 3arajoM HEYECHa TMOBEAIHKA) Yu
3JIOBKMBAHHS JIOBIPOIO B iXHIX PI3HOMaHITHHX (opMax, HaHOUIbII HEOEe3NeyHl 3
AKUX BJAacHE 1 OyJIM KpUMIHAII30BaHI 3aKOHOAABIIEM. APryMEHTH Ha KOPHUCTb LI€T
Te3u OyIyTh 3allPOIIOHOBAHI 3TO/IOM.

Jlo pedi, CXOXKy 1A€H0 BTUIEHO B aMEPUKAHCBKIM MOJENl KpUMIHAJIbHO-
MPaBOBOI OXOPOHU EKOHOMIYHMX BIJHOCHH. Hampukian, Hopmu QeaepaibHOTo
KPUMIHAIBHOTO 3aKOHY PO BIMOBIIAIBHICTH 32 MOPYIICHHS BIAHOCUH (DOHIOBOTO
PUHKY, BIIHOCHH y cdepi OMoJaTKyBaHHs, BITHOCUH Yy cdepl HajaHHsS (iHAHCOBHUX
HOCIYI, BIJHOCHH KOHKYPEHIi, a TaKo) BIJHOCHMH I0JI0 BHU3HAHHI OCOOU
HEIJIaTOCIPOMOXHOIO, SIKI OyJIyTh MpPEeIMETOM HAyKOBOIO aHalizy B IbOMY
miapo3auT poOOTH, CKOHCTPYHOBaHI 37€OUIBIIION0 TaKMM YHWHOM, IO B IXHHOMY
3MICTI MIPOCTEXKYETHCS BKa3iBKa Ha CBIJOME NEPEKpydyBaHHS BUHHUM (HakTiB Ta
00CTaBUH, SIKI MalOTh €KOHOMIKO-TIPABOBE 3HaueHHs. lle nuine miaTBepiKye Te3y
PO BTUICHHSI aMEPUKAHCHKUM 3aKOHOJABLIEM 17iei Mpo crnenudiyHuii oOMaH, mpo,
Tak OM MOBUTHM, OOMaH B EKOHOMIII, 3 METOK pearyBaHHS Ha CYy4YacHI,
BUCOKOIHTEJIEKTyaJIbHI MPOSIBU MOCSITaHb Ha OKPEMI I'PyNH MPaBOBITHOCHH B YMOBAax
BUJIBHOTO PUHKY.

I. Knenuupkuii 3BepTae yBary Ha cnenugiky CyCrniibHOI peakili Ha HOpMy Mpo
axpaicTBo: HIOMTO BUKOPUCTOBYIOUM  BIAMNOBIIHY 3a00poHY  (3a00pOHM),
NPAIiBHUKKA TPABOOXOPOHHUX OpraHiB 31HCHIOIOTH HaaMIpHE BTPYYaHHS B
1 IIPUEMHHUIIBKY JISUTBHICTh 1 B TAKHM CIOCIO CYTTEBO 3aBa)KAIOTh CKOHOMIYHOMY
PO3BHUTKY. ABTOp HaBITh 3rajly€ BiJIOME BHUCJIOBIIIOBAHHS: «HE OOMaHeI — He
NpOJACHI», TOOTO MIAXPAWCTBO HA4Ye€OTO € HEBIJ €EMHOIO YAaCTUHOK BEICHHS
0i13HEeCy, 3 UMM BapTO 3MUPHUTHUCH 3aJJIs1 CTUMYJIOBAHHS €KOHOMIYHOTO PO3BUTKY.
BoaHouac miATpuMyr0 BUEHOTO B TOMY, LIO HAcHpaBli CepHO3HI, CaMOJOCTATHI
MiANPUEMITI, $KI YTBOPIOIOTb YMOBHHI aBaHTapj] HAI[lOHAIBHOI EKOHOMIKH,
BIAIOTKCS JI0 IaXPpaiChKUX 3JI0BXKUBAHb YKpaii piko [4, c. 48].

Y  NOpIBHSUIBHOMY KOHTEKCTI 31 CHpaBXHIM HAyKOBHM  I1HTEpECOM
COPUMMAETHCS  IHTEpPOpETallil KOHIEMIi IIaxpailcTBa B  aMEPUKAHCHKOMY
KpUMiHaIbHOMY TIpaBi, 3anpornoHoBana C. byemnom, 3Hanum y CIIIA excneptom 3
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po0JIeM KPUMIHAJILHOT BIJIMOBIAIBHOCTI 32 €KOHOMIYHI 37104MHU. BiH cripaBejinBo
3ayBaxye, IO CYCIUIbHI peanii HaBKOJO IMaXpaWChKUX 3J0BKUBAIOTh UYUHSTH
CepHO3HMIM THUCK Ha ICHYIOYl MiJXOAM [0 HOPMATHMBHOI perjiaMeHTalli Takoi
MOBEIHKA. ABTOp [0Jla€, IO B 3arajJbHOMy TIpaBl INAXpaiCTBO 3aBXIU
TIyMaunjIOCh MOIIMPIOBAIBHO, Y PEXKUMI IEPMAaHEHTHO BIIKPUTOTO Mepertiky ¢hopm
pearizaiii 0OMaHHOI MOBEMIHKUA. TOOTO MOCTIIHE PO3MIMPEHHS MEX KPUMIHATIBHOI
BiJIMOBIJATEHOCTI 3a IIaXpaiChKi 3JI0YMHU BiIOYBAJIOCHh 3a Pe3yJbTaTaMH PO3TIISTY
KPUMIHAJIbHUX CIIPaB y PeXXUMi €X POSt (CripsSMOBaHICTh Ha MOBEIIHKY B MUHYJIOMY ).
Boanouac cepiiozHa HeOe3reka Jiisl CyCHUIbCTBA 3arajioM, a TakoX ISl OKPEeMHX
IHIUBIJIB, V T.4. CY0’€KTIB €KOHOMIYHUX BITHOCHH, 30KpeMa, BUHUKAE TOJi, KOJHU
HEBIJIOMO, SIKUM YMHOM CyJI pearyBaTUMe Ha HOBi, MOXKJIUBO HEOJHO3HAYHI 3 TOUKHU
30py MOMNEpPeIHbOI MPAKTUKH Ta MOPAIBHUX YCTaHOB, (QOpMHU IOpUAMYHO (Ta
€KOHOMIYHO) 3HAYyIIOi TMOBEIIHKH. YUYEHUN IEpPEKOHYE B TOMY, IO IOPUAMYHE
BU3HAUCHHS IIaxXpaiicTBa HE MOXKE BHIIPABIOBYBaTH €X ante (cmpsMoBaHy Ha
MaiOyTHE) HETOYHICTb, 3MICTOBY PO3MHTICTh MOrO0 HOPMATHUBHOI «OOOJOHKH» Yy
BUTJISIAI BIAMIOBIIHOT 3a00poHu. C. byemn pe3toMye, 110 MOIIYK BAAJIOTO MPaBOBOTO
BHU3HAYEHHS LIaxXpailcTBa MOBUHEH OyTH KOMIIDOMICHMM 1 BPaxOBYBATH, 3 OJHOIO
OOKy, colLllalibHl BUMOTH Ta (DaKTOPH NIEPMAHEHTHOTO HAYKOBO-TEXHIYHOIO MIPOrpecy
1 pO3BUTKY €KOHOMIKH, a 3 IHIIOTO, MpaBa Ta 3aKOHHI IHTEPECH 1HIIHUX OCIO — YJICHIB
cycnuibcTBa. Ko Oyae oOpaHO 3BYKYBAJIbHUM MiX1A JO PO3yMIHHS IIaXpancTBa,
TO BHUHUKaTUME HeOe3leka peanmizailii CyCHUJIbHO IIKIAJMBOI TOBEIIHKH 3a
BIJICYTHOCTI HaJI)KHOTO pearyBaHHS 3 OOKy 3akoHy. | HaBmaku, y pasl 3aHaATO
MOIIMPIOBATILHOI THTEpIIpeTallii maxpaicTBa NpeCTaBHUKKA CYCILIBCTBA, 30KpeMa
013HEeCMEHH, MOTPAILISAIOTH Y MACTKY HEBIJIOMOT'O — HIXTO HE OyJie 3a37aIeriib, TOOTO
JI0 3aBEPILIEHHS CYJ0BOTO PO3IJIAY MO KOXKHIM KPUMIHAJIBHINA CIIpaBi, 3HATH PO
MEXI1 IMPaBOMIPHOCTI CBOET TTOBEAIHKH, SIKa MOXKE TIIBKH-HO TIJIaHYBaTHCh [5, ¢. 521—
522]. Sx OGayuMmo, KOHIICMIIS 3JOYMHHOTO MIaXpalCcTBa € HE TaKOK BXKE
OJIHO3HAYHOIO, SIK MOJKE 3J]aBaTHUCS Ha MepIIuil morisia, oco0auBo Ha ¢GoHI
YUCJICHHUX 1 BACOKOMIHJIMBUX COI1aJIbHO-TIPABOBUX YMHHUKIB.

[lle nekinbka CiiB MPO aMEPUKAHCHKI peajii MPOTUIli MaxpalCbKUM MPOsSBaM
B €KOHOMIUHIM cdepl. 3okpema, Mpo BUCOKUNA PIiBEHb 3aKOHOAABYOI yBaru (1,
BIJIMOBIJTHO, MPO BHU3HAHHS HUM HEOE3MEYHOro XapakTepy) 10 IIaxpailcTBa B
€KOHOMIUH1U cepi CBITUUTH TOU (PAKT, 110 B CTPYKTYpl YMHHOTO (penepanbHoro KK
po3TalioBaHi ofpa3y Bl TJaBH, SKI MICTSITh HOPMH «aHTUIIAXPANCHKOTO»
cupsimyBanHs. lle ['maBa 47 «lllaxpaiicTBo Ta HempaBauBi 3asBu» (aHra. — “Fraud
and False Statements”), sxa mictuts §§ 1001-1040, a Takox I'maBa 63 «Ilorrrose
IIaxpaicTBO Ta 1HIII MmaxpanceKi 3m0unHu» (anri. — “Mail Fraud and Other Fraud
Offenses”), y skiii po3ramoBani §§ 1341-1351. V mexax mux ABOX TJIaB MOXKHA
HapaxyBaTH COpPOK YOTHpPU 3a00pPOHHU, OUTBIIICTH 3 SKHX CTOCYIOTHCSI TPOSIBIB
maxpaicTsa B pi3HUX c(epax HaIlOHATBLHOI €KOHOMIKU (y T.4. B cdepi (piHAHCIB).
Hapasi rnaBa 63 00’e¢qHye BICIM CKIIAJIB IIAXpaicTBa, OUIBIIICTh 3 SKUX BapTo
BIJIHECTU caMme J10 eKoHOMIUHO1 chepu (10 chepu 6i3Hecy). Lle § 1341 «IllaxpaticTBa
ta adepu», § 1342 «DiktuBHe M’ uu anpecan, § 1343 «lllaxpaiictBo 3
BUKOpDUCTaHHAM Tenerpady, panio uu TenebaueHHs», § 1344 «bankiBcbke
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maxpaiictBo», § 1347 «lllaxpaiictBo B cdepi oxopoHu 370poB’s», § 1348
«IlaxpaiicTBo 3 UiHHUMH manepamu Ta ToBapamu», § 1350 «Henpasouse
3acBITYEHHS (PIHAHCOBHMX 3BITIB KOPIOPAaTUBHUMH  CIIy>KOOBLsMm», § 1351
«IIlaxpaicTBO 13 3a]Ty4EHHAM 1HO3EMHOT Mparii».

OnHi€lo 3 TpaAuIiHUX 3a00pOH Ha ekoHoMiyHe ImaxpaiictBo y CIIA €
§ 1001 denepansuoro KK, sikuit Bu3Hae denepalbHUM 3I0Y4MHOM O0OMaH OYIb-SIKHX
MIPEICTaBHUKIB 3aKOHO/IaBY0i, BUKOHABUYOI YU CyJ0BOi Biaau. JIJisg iHKpUMIHYyBaHHS
BIAIIOBITHOT OOMAaHHOI MOBEIIHKM HEOOXITHO BCTAaHOBHUTH, IO O0CO0a CBIIOMO Ta
YMHUCHO BYMHWJIA aJbTEPHATUBHO OJIHE 3 TPhOX MisHb: 1) danbcudikypaia,
IPUXOBAJIa YU MEPEKPyTHIIa OyIb-IKU MaTepiaibHUM (PaKT 3 BUKOPUCTAHHSIM OY/1b-
SIKOT CXeMH, MaxXiHaIlil Y1 THCTPYMEHTY; 2) 3po0uia Oy/ip-sSKe MaTepialibHO OOMaHHE,
(bIKTUBHE YM IIaxpaichbKe MOBIIOMJIEHHS YW CTBOPHJIA y TOTEPILJIOrO BIIMOBIIHE
ySBJICHHS; 3) CTBOpMJIAa YW BHUKOpHCTalda Oyab-KUM HENpaBAMBUI JUCT YU
JOKYMEHT, YCBIIOMJIFOKOYH TPHU I[bOMY, 110 BIAMOBIIHUN HOCIA MICTUB HENPABAUBY
(maxpaiicbKy) iHpOpMAaIIIO YU 3aIUC PO (PAKTH.

[Toka3oBo, 110, aHATI3ylOUM TEKCT II1€i 3arajbHOI Ta HMU3KU CIHELIAIbHUX
dbenepaibHUX 3a00pOH Ha OLIOKOMIPIIEBE MIAXPAMCTBO 3 MO3UIIN JIHIBICTUYHOL
HayKu, aMmepukaHcbkuil pocimiaHuk P. lllyii npuBeprae yBary 10 BHKOPHUCTaHHX
3aKOHOMJABIIEM CJIIB «CBIIOMO», «YMHCHO», «IIPHUXOBYE», «CXEMay, <JTUCTY,
«ToKyMeHT». Ha #oro myMKy, yCcHa Ta MMCbMOBA MOBA € CaMe TUMH «3HAPSIAISIMI,
3a JIOTIOMOTOI0 SIKUX IIaXpaiChbKl CXEMHU peaii3yrOThCs, a 3r0JIOM BHKPHUBAIOTHCS
IPABOOXOPOHIIMU. Y IIIKaBOMYy MOHOTpadiuHOMY JTOCII/DKEHHI, MPUCBIYCHOMY
JIHTBICTUYHOMY aHAJI3y cepii KPpUMIHAIBHUX CIIPaB MPO Pi3HI BUAU €KOHOMIYHOTO
maxpaiictBa (30kpema, y cdepl JepKaBHUX 3aMOBJIIEHb, KOPYMHIIIMHUX CXeM 3a
KOPJIOHOM, Jierajizaiii KOIITIB, OTPUMAHUX 3JIOYMHHUM IUIIXOM, €KOHOMIYHOTO
IIMTOHAXY, AHTUMOHOIOJILHOT TIOJMITUKU, a TaKOX HAa PUHKY IIHHUX Tarepis),
aMEpHUKaHChKUH aBTOp HAmMoOJsITae Ha TOMY, IO CaMeé MOBa IIPaBOIOPYIITHHKIB,
BUCJIOBJIEHA B Oy/b-SIKUH CIIOCIO, € KIIOYOBUM J0KA30M BHMHU Y L1 KaTeropii crpas
[6, c. 12-13].

[ToBepTarounch 10 OMISIAY BITYM3HSHUX HAYKOBUX TMO3MINHN MIOAO0 KOHIEMIIIT
oOMaHy B Oi3Hecl, 3a3Hauy, 1110, HanpuKiaa, M. BepeMeeHKO MponoHye 1maxpaicTBo
B cdepl miAIPUEMHUIIBKOI AISUTbHOCTI BU3HAYATH SIK BUKPAJICHHS Uy>KOT0 MaifHa 4u
npua0aHHs TpaBa Ha YyXK€ MailHO HUIAXOM OOMaHy YM 3JI0BXKMBaHHS JOBIpOIO,
MOE€HAHE 3 3aBIJIOMUM HEBUKOHAHHSM JOTOBIPHMX 3000B’s3aHb Yy cdepi
1 IIPUEMHHITBKOT TisUTbHOCTI. Taki mii, go/a€e aBTOp, CHPSMOBaHI MPOTH BITHOCHH
BJIACHOCTI: TMO-TIEpIIe, TIOB’A3aHUX 3 YCTAHOBJICHUM Y JIEPKaBl MOPSAKOM PO3MOALTY
MaTepiagbHuX OJar; mo-Ipyre, TakuxX, 10 YTBOPIOIOTHCA IOJI0 MaifHa 4d IpaBa Ha
MaiHO; TO-TPETE, TAKUX 110 YTBOPIOIOTHCS B MPOIIEC] 3MIMCHEHHS ITiIITPHEMHHUITBKOT
nismpHOCTI. Taka CHpsMOBaHICTh, BBAXKA€ BiH, JIO3BOJISIE BHOKPEMHTH O3HAKH, SIKI
1HIUBITyaTi3yl0Th BITHOCMHHM BJIACHOCTI sIK Oe3mocepeHiid 00’€KT ImaxpaicTBa B
cdhepl MANPUEMHHUIIBKOI AISUTBHOCTI CTOCOBHO POJIOBOIO O0’€KTa 3JIOYMHIB MPOTH
BJ1acHocTi [7, ¢. 47].

Jo crmoBa cepel «KJIACUYHUX» HOPMATUBHUX TIPOSIBIB «EKOHOMIYHOTOM
IaxpancTsa, MonpaBa B PETPOCIEKTURI, MOXKHA Ha3BaTu ckacoBany B 2011 porri
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3a0opoHy Ha oOmaH mokymiiB (ct. 225 KK). Bona Bu3HaBana 3J10YMHOM YMHCHE
OoOMipIOBaHHs, OOBaXyBaHHs, OOpaxOBYBaHHS YW IHIIMA OOMaH MOKyMIiB a0o
3aMOBHHKIB i/l Yac peamizaiii ToBapiB a00 HaJaHHS MOCIYT, SIKIIO Taki Jii Oymu
BYMHEHI Y 3HAYHUX PO3Mipax.

[To3uTuBHO cHpHUilMaeThCsl TE3y MNPO TE, MO OAHIEI0 3 KPUMIHOTEHHHX
3aKOHOMIPHOCTEH PHHKY BapTO BU3HATH PI3HOMAHITHICTh BHJIIB HIAXPalChKUX
000pyI0K, IEPMAHEHTH1 MPOLIECH iX BUAOYTBOPEHHS Ta MOCTIMHOTO MPUCTOCYBAHHS
0 3MIHIOBaHOI ©KOHOMIYHOI OpraHizaimii BHpOOHHMIITBA Ta OOMIHYy; 1A
3aKOHOMIPHICTh ~ BHU3HAYa€ TPOLEC YCKIAIHEGHHS  Oe3locepeHiX 00 €KTIB
mraxpaiicTea [8, c. 9].

Banu 3akoHO/IaBUOTO KOHCTPYKTUBHOTO XapakTepy NpUTaMaHHI BiAMNOBIIHUM
3a00poHaM 3a KpUMIHAJILHUM 3aKOHOJABCTBOM sIK YKpainu, Tak 1 CIIA. Amxe He
JapMa BITYM3HSHI Ta aMEPHUKAHCHKI BUYCHI-KpUMIHAIICTH IiAJIal0Th HOPMAaTHBHI
KOHCTPYKII IIaXpaiChKUX 3J0BXUBaHb TMOCIIOBHIA KPUTHIl — 1 B YaCTUHI
YTOYHEHHS, 13 IOPEYHUM IMOCHJIAHHSAM Ha JIOKTPUHAJIBHI HAIpalfOBaHHS 1 MOTpeOu
MIPAKTUKHU, 3MICTY 00 €KTHBHHMX O3HAK, 1 IIOJI0 HAJIEKHOrO OOIPYHTYBaHHS BUAY 1
dbopMH BUHH, a TAaKOX JOJATKOBHX O3HAK CyO’€KTUBHOI CTOpPOHHU (MENs rea), i mo1o
ONTHUMI3Allll KPUMIHAJIBHUX CAaHKUIA 32 TPOSBH EKOHOMIYHOIO  OOMaHy
(370BKMBaHHA JOBIPOI0), HAPEWTI MO0 IOPUIUYHO KOPEKTHOTO BIAMEKYBaHHS
BU/IIB EKOHOMIYHHUX [IAXPANCTB Bl CYMIXKHHUX MOCSTaHb.

Awmepukancekuii  topuct JI. beiinzep KoHcTaTye, 10 HECIPOMOXHICTh YH
HeOaKaHHS CyAIB OUIBII-MEHIII TOYHO BHM3HAUYUTH TEPMIH «IIAXpalCTBO» J1a€
IpOKypopaM, CyaasM Ta HpucsbkHuMm carte blanche B dactuni kpumiHamizamii
MOBE/IHKM, SKa 3ayila€e ixXHE OCOOMCTE CHPUUHATTS MOPAIbHO-(P1I0COPCHKUX
KaTeropii n1o0pa 1 3ma. AJpKe sIKe 3HAYEHHS MOXKE€ MaTu ONHCYHYEe IIaxpaicTBO
CJIOBOCTIONTYUEHHS «3a PaxXyHOK 1HIIUX»? ABTOp Jajli KOHCTATYE: AKIIO CIpoOyBaTH
MOSICHUTH 1[I0 KOHIICTIIIIO 32 JOIIOMOTOI0 1HIIUX TOHSATh, TO CTa€ OYECBUIHHUM, IO
e 3BOPOT € HACTUIbKM IIMPOKMM Ta HeoiHo3HauHuM, 1o BiH de facto moxke
OXOMNUTH OyJIb-IKU MTPOSB Cy0’€KTUBHO 00pa3inuBoi noBeaiHku. JI. beliaep pestomye
CBO1 MIPKYBaHHS CJIIOBaMH MpO Te, 110 3MICTOBA PO3MUTICTh MOHSTTA IIaxpaiicTBa y
(denepanbHOMY KpUMIHAILHOMY IpaBi MOpyIIye HOro (yHAaMEeHTaIbHUM MPUHINII,
a caMme: MpaBO I'POMAJSIH 3HATH MPO MEXI 3a00POHEHOI KPUMIHAJIBHUM 3aKOHOM
MOBEIIHKH [9].

3ans CHpaBeIMBOCTI apryMeHTallli Ta MOBHOTHU aHajli3y BapTO 3BEPHYTHU
yBary Ha TMHTAaHHS BiAMEXKYBaHHS IIaXpaliChbKOi TOBEMIHKA B CKOHOMII BiJ
CKJIQJIHUX 1 TIEBHOIO MIPOIO0 HEOTHO3HAYHUX MPOSIBIB MPABOMIPHUX JIJIOBUX MPAKTHK,
a TaKOX BiJl IMBLIHHO-TIPABOBUX ACHIKTIB. Ha mpakTuill HEnoOJMHOKUMH € BUTIAIKH,
KOJIA MPOBECTU IOPUAMYHO KOPEKTHY MEXY MK NMEBHUM €KOHOMIYHHUM 3JI0YMHOM, 3
0JTHOTO OOKY, Ta MPOSIBOM HOPMaJIbHOI (NMIPUIHITHOT) MPAKTUKKU BEICHHS Oi3HeECy, 3
1HIIIOT0, HA/I3BUYAHO CKJIaHO. Banmii mpukiian Ha 1o Te3y mpornonye B. Xuiora.
Hocnimkyoun cneundiky KpUMIHAJIBHOI BIANOBIJANBHOCTI 332 BCTAaHOBJIEHHS a00
nigrpuManHss MoHonosibHUX IiH 3a KK Pecny6miku Binopyces (ct. 245 KK), BiH
aKIEHTye yBary Ha IpoOJieMi BCTAHOBJICHHS BUHU y IIbOMY 3JIOUMHI 32 YMOBH, IO
€IVMHUM TIOKa3HUKOM €(EeKTHUBHOCTI pOOOTHM KEpIBHUKA BHUCTYMAE PO3MIp
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OTPUMAHOTO MIANMPUEMCTBOM MPUOYTKY. 3 €KOHOMIYHOI TOYKU 30pYy 301IbIICHHS
npuOyTKy TPATUITIHHO OCSITAETHCS 3a PaXyHOK IOETHAHHS MaKCHUMI3aIlil I[iHU
TOBapy 1 MiHIMI3allli BUTPAT Ha MOr0 BUPOOHUIITBO. A TOMY LIKOM MPOrHO30BaHO
OyIb-sIKUi KepIBHUK HaMaraTHMEThCS, CKOPHCTABIINCH CBOIM TIOTOYHUM PHUHKOBUM
CTaHOBUIIIEM, KYIIUTH 33 HIDKUYOIO LIHOI CHPOBUHY 1 KOMILUIEKTYIOUl Ta MPOJATH 3a
MaKCHUMaJIbHO BHCOKOIO IIIHOIO KIHIICBUH TPOAYKT. Y 3B’S3Ky 3 IIUM BHHHUKAE
JIOPEYHE MUTAHHS II0JI0 TOTO, B KM CaMe€ MOMEHT Taki Jii BXOASITh Yy MPOTHPIYYS 3
KpUMiHAIbHUM 3akoHOM [10, ¢. 274-275]. CkiagHicTh MOIIYKY BiAMOBiAI Ha IIC
MUTaHHs CYMHIBIB HE BUKIIMKAE.

3  HaBeJACHMMM  MIPKYBaHHSIMH  PE30HyIOTh  aprymentu [l Sui:
BUKOPHUCTOBYBaH1 JJisi BUSBIICHHS MOHOIIOJIBHO BUCOKHX IIIH CIIOCOOM BKJIIOYAIOTh
METOJIH, sIKI 0a3yIOThCS Ha MOPIBHSHHI IIIHM TOBapy, BCTAHOBJIEHOI MOHOIIOJIICTOM,
Ta €KOHOMIYHO OOIPYHTOBAaHMX BHUTpAT Ha BHUPOOHMIITBO 1 peajizaifilo ToBapy 3
ypaxyBaHHIM MPUHHATHOTO po3Mipy puOyTKy. [IpoTe mpu BUSBICHHI MOHOIIOIHHO
BHUCOKHUX ITiH 3aBXKJIU MPUCYTHS YacTKa MPUIYIICHHS, a Ha TMPUITYIICHHI, SK BiIOMO,
OOBUHYBAJILHHI BUPOK HE MOKE IPYHTYBaTHCh [11, ¢. 24].

Ak Oauumo, BIAMEKYBaHHS  LUJIECOPSIMOBAHOI  YMHUCHOI  IOBEIIHKH
€KOHOMIYHOTO MPaBOMOPYIIHUKA BIJl IUIKOM HOPMaJIbHOI MOTOYHOI iSSTIEHOCTI
YIOBHOBAaKEHOI 0co0M Cy0’€KTa €KOHOMIYHUX BIHOCHH a0o0, HANpUKIaA, BiJ 301ry
HEraTUBHUX MIKpPO- Y MAKPOEKOHOMIYHHUX OOCTaBUH (SKHX Yy «TypOYJIEHTHIID)
BITYM3HSIHIA €KOHOMIIl BHUCTa4ya€) MOXxe OyTH Haa3BU4aiiHO ckiaaHum. Cxoxka 1o
OMMCAHOI BUIIE CHUTyallisi MOXXe OyTH 3acTOCOBaHa TaKOX JO IHIIUX cdep
€KOHOMIYHUX BIJIHOCHH Y JIep:KaBl, HAIIPUKJIAJl, Y YaCTUHI MPOOJIEM BIIMEKYBAHHS:
YXWJICHHS BiJ CIUIaTH T[OJATKIB BiJ IOJATKOBOI omTuMmizamii (MiHiMi3alii,
IUTaHYyBaHHS); JIOBEACHHS 10 OaHKpPYTCTBa BiJ HAcTaHHS CTikoi (iHaHCOBOT
HECTIPOMO>KHOCTI Cy0’€KTa rOCIOAAPCHKOI TISITLHOCTI BHACTIIOK 301ry 00’ €KTUBHUX
€KOHOMIYHUX OOCTAaBHMH; MAHIIYJIIOBaHHS Ha (POHIOBOMY PHMHKY BiJI 3BHYAWHOIO
3MIACHEHHS omepauid 3 LIHHUMHA [anepaMd B CHEHU(PIYHUX  yMOBax
(GyHKIIOHYBaHHS (DOHIOBOTO PUHKY YKpaiHH TOILO.
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mOoA0 PO3YMIHHA NOHATTA «IIEPCOHAJIBHI TAHI
HNPAIIIBHUKA»

Kosanenko O. O.

JOKTOp IOPUINYHHUX HAYyK, Tpodecop,
npodecop kadenpu HUBUILHO-
MPaBOBUX JUCLUILIIH 1ITPYIOBOTO
npasa iMeH1 ipodecopa O.1.
[IpoueBchkoro XapKiBCbKOro
HAI{IOHAJIBHOTO MEAAror14HOr0
yHiBepcutety M. ['.C. CkoBopoau

Oxkpecnends ynHHOIO KoHctuTyliero YKpaiHu HampsiMy CBOTO PO3BUTKY SIK
Jep>kKaBU COIllalibHOI Ta mpaBoBoi [1, cr.1], B sKi¥l JNroguHAa, ii KUTTSA 1 3J0POB'S,
YeCTh 1 T1HICTh, HEIOTOPKAHHICTD 1 O€3IeKa BU3HAIOTHCS HANBHUILOK COILIAIBHOIO
IIHHICTIO, a TpaBa 1 CBOOOAW JIFOAWHK Ta IiX TrapaHTii BHU3HAYAIOTH 3MICT 1
CIPSIMOBAHICTh JISUTBHOCTI JEp’KaBH, 1 J€ YTBEpP/UKCHHS 1 3a0e3reyeHHsT MpaB i
cBO0O/I JIFOJIMHU € TOJIOBHUM 00O0B'sI3KOM JiepkaBH [1, cT.3], BUMarae, Hacammnepen
CTBOpPEHHS Ta (PYyHKIIOHYBaHHS (pyHIaMEHTaIbHOI MpPaBOBOi 0a3u peanizaiii Ta
OXOpPOHH 3a3HAYCHUX IPaB.

YinpHe Miclle cepell TaKuX IMpaB JIFOAWHHM 3aiiMae TPaBO HAa HEBTPYYAHHS B
0coOuCTE XUTTS. AJIKE «HIXTO HE MOKE 3a3HABaTH BTPY4YaHHs B Moro ocobucre 1
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CIMEIHE KUTTS, KpiM BUMAKIB, nependauennx Koncruryiiero Ykpainm» [1, c1.32].
[ me mpaBo Mae OXOPOHSATUCH y TIPABOBIH JIEpKaBI.

Ane, ogHOouacHO He cmia 3a0yBath 1 Mpo Te, MO 3AIMCHEHHS TEBHOI
TSTTBHOCT] JTIOAWHU 00’ €KTHBHO TOTpelye Toro, mod IIi J1aHi i3 0COOMCTOro Ta
CIMEIHOTO KHUTTA JIIOJMHA OINPIIIOHIOBANA, TOOTO TaKM 3a3HaBajlia BTPYYaHHS B
CBOE 0COOHMCTE KUTTS. | TOMy MOCHTH BaXKIMBO 3HAUTU Ty 30JIOTY CEPEIUHY, TY
MEXY, /1€ OXOPOHSETHCS 1 0COOMCTE MpaBo, 1 JTOTPUMYIOTHCS IMyONidyHI IpaBa y
NUTAaHHI HAJaHHS Ta BUKOPHUCTAHHS TMEPCOHAIBHUX IaHUX, K1 JIIOJAMHA MYCHUTb
HaJaBaTH JJIA peatizallii IHIIKUX CBOIX MpaB, 30KpeMa i MpaBa Ha Mpailo.

OxkpiM TOro, 10 HaJaHHS MEPCOHATBHUX JAHUX € HEOOXIIHUM €TaroM JJIs
YKJIaJ€HHS TPYJIOBOTO JIOTOBOPY, a OT)KE MOTEHLIMHUI MpalliBHUK Ma€ iX HaaaTu
NOTEHIITHOMY pOOOTOJABII0, YUM BXE BIAKPUBAE JO HHUX JOCTYIN IS
KOPUCTYBaHHS, a OT)K€ W CTBOPIOE MOTEHLIMHY 3arpo3y HIOJA0 iX 3aXUIIEHOCTI,
BApTO HAroJIOCUTU ¥ Ha TOMY, W0 CYyLUIbHa KOMII IOTepu3ailisi BCix cdep
JIOJICBKOTO KUTTSA TaKOX Hapas3l J10jJajach sIK cephHo3HUi (akTop 30UIbIICHHS
3arpo3u MIOAO0 iX HECAHKI[IOHOBAHOTO BUKOPHUCTAHHS TpeTiMH ocobamu. Tomy Ha
MOPSAIKY JCHHOMY CydYacHOI HayKH IMOCTAa€ MUTAHHS IIOJ0 BUPOOJICHHS CHUCTEMH
TI€EBUX 3aXOJIB IIOJ0 OXOPOHHU TEPCOHAIBHUX JAHMUX MpaIliBHUKA. I, mOunMHATH
BHUPILIEHHS LBOTO NUTaHHS, 3BICHO, Tpeba 3 €aMOro MoYaTtKy — 3 PO3YMIHHS
MOHSATTS «IIEPCOHANBHI J1aHl MPAI[IBHUKA.

Tpeba akueHTyBaTH yBary Ha TOMYy, 11O 3apa3 B YMHHOMY 3aKOHOJABCTBI
nediHilii «IepcoHabHI JaHl MpaliBHUKa» HE BCTaHOBIEHO. Ta i, BnacHe, Komekc
3akoHIB mpo mpaio Ykpainu (mam K3nll Vkpainu) [2] B3arami ¢aktuuHO He
OPUAUIAE yBark 3aXHUCTy TIEPCOHAJIBHUX JIaHUX mpaiiBHUKA. CremiaibHOro
HOpPMaTHUBHO-IIPABOBOI'O aKTy, KM OM peryiroBaB 3a3Hau€Hl MPOLECH TAaKOXK HE
IIPUKAHSATO.

ToMy 3BepHIMOCS [0 3arajdbHOTO BH3HAUEHHS TMEPCOHATBHHUX ITaHHX, IO
MICTUTBCSI Y 3aKOHOJABCTBI YKpaiHU. Y JaHWi 4Yac I1i BU3HAYEHHS MICTSITHCS Yy
nBox 3akoHax: 3akoHi Ykpainu «IIpo 3axuct nepcoHampHux AaHux» [3] Ta 3akoHi
Yxpainu «IIpo indopmariro» [4].

3akoH VYkpainm «lIpo 3axucT nepcoHaNBbHUX ~JAHUX»  BHU3HAYAE:
«MepCOoHANbHI AaHi - BIIOMOCTI UM CYKYIIHICTb BIJOMOCTEN PO Pi3UUHy 0co0Yy, sKa
in1eHThd1KoBaHa a0 MOoke OyTH KOHKPETHO 11eHTu(diKoBaHay [3, cT.2].

3akon Ykpainu «lIpo iHbopmaiiito» Bu3Hayae «iHpopmaris mpo (Gi3uuHy
oco0y (mepcoHasIbHI JaHi) - BIJOMOCTI YM CYKYIHICTh BiIOMOCTEH Tpo (Pi3uyHy
oco0y, ska imeHTHdIKOoBaHAa ab0 Moke OyTH KOHKpPETHO iAeHTH(ikoBaHa» [4,
ct.11].

Ax 6aunMo, 3MICT TOHATH € TOTOXKHIM, OJHAK, Yy JPYyromMy BHUIIQIKy
3aKOHOJIaBEIlb BUKOPUCTOBYE SIK PIBHOIIHHI MOHATTA «iH(poOpMaIlis Tpo (i3uuHy
0ocoOy» Ta «IepCOHANIbHI AaH1». JIMBHO, 1110 3aKOHO/IABII1 HE BUPIIIMIIN 11€ TUTAHHS
y3roJi’KeHo, 00 JioriyHo Oyno O, 1mo00 HOPMATUBHO-TNPABOBI aKTH, IO MICTSTh
BU3HAYEHHS OJHOTO i TOTO CaMOTO TMOHATTS BUKOPUCTOBYBAIIM OJHAKOBHUH ITiIXiI.
JUist epeKTUBHOTO MEXaHiI3My 3aXUCTy MpaB HEOOXIAHOK € TOYHICTh BU3HAYEHb.
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UuMm Oinpllle HEY3rO/UKEHOCTEH — THUM OuUlblllie MHUTaHb, BIAMOBIAI Ha SKI €
HEOJIHO3HAYHUMHU. A BapiaTUBHICTh YACTillIe i MOPOJKYE MOPYLICHHS MPaB.

J.C. Tera BBaxkae, IO TOHATTI «iH(GOpMALiA» Ta «IaH1» y KOHTEKCTI
BHU3HAUEHHS CIIOBOCTIONIYYCHHS «IIEPCOHANBbHI JaHI» € TOTOXXHUMHU.[6, c. 14]. I3
II€10 TYMKOIO BapTO IMOTOJIUTHUCH, ajPKe, SK 3a3HAYCHO B JOBIIKOBUX BHUIAHHSX,
JaHl — IIe¢ BIJIOMOCTI, IMOKa3HHKH, HEOOXIIHI JJIS O3HAWOMIICHHS 3 KHUM-, YHM-
HeOy1b, ISl XapaKTEPUCTUKN KOTOCh, YOTOCh 200 ISl IEBHUX BHUCHOBKIB, PIIICHD
[7]. A indopmariis — 11e BiIOMOCTI PO AKi-HEOYAb MOIIl, YMIOCH MISUTBHICTD 1 T. 1H.;
noBioMiIeHHS Tpo 110chk [7]. ToOTO cioBa «aaHi» (PAaKTHYHO € TOTOKHHUMH CIIOBY
«iHpopmatis». ToMy cynepedyHoCTell y JaHUX MOHATTAX He BOadaeTbes. I, oTxke, ix
3MICT PIBHOLIIHHUHM 1 BOHU MOXYTb 3aCTOCOBYBATHCH SIK CHHOHIMH.

BiamiTHOO, 3HAaKOBOIO pUCOI0 Y JAedIHIMIAX «iHGOpMAIlls» Ta «IIepCOHATbHI
JaHl» € Te, IO Il IIOHATTA OXOIUIIOIOTH BIJOMOCTI, 3a SKHMH MOXKHA
11eHTU(1KYBaTH, BUBHAUUTHU 0c00y. ToOTO MOBa iiie PO Ti CYTTEBI O3HAKHU, MPO iX
MEBHUI HaOIp, 10 JO3BOJISIOTh 0XapaKTepU3yBaTH 0CcOOy Ta BU3HAYMUTH ii caMe SIK
KOHKPETHY 0cO0y — 3arajibHOro cy0’ekrta npasa. [Ipu ripomy, nepeniky BiJoMOCTEH,
3a SIKUMU BU3HAYalOThCS MEPCOHAJbHI JIaHl 3aKOHOJIAaBCTBOM HE BU3HAUEHO. AJle €
OpPIEHTOBHUH MEPENTIK NEPCOHAIBHUX TAKUX JAHUX, 110 BU3HAUUB KOHCTUTYIIHHMI
Cyn YkpaiHu CTOCOBHO TIyMadeHHs 1HQOpMaIlii PO 0COOUCTE Ta CIMEHHE KUTTA
oco0u, sIKi, BIaCHE Ka)Ky4H, 1 € IEPCOHATBHUMU JaHUMU PO 0CO0Yy.

«Koncturyuiitnnit Cyn Ykpainu, narouum odiiiiHe TIyMadeHHS YacTUH
nepmoi, apyroi crarri 32 Koncrutymii Ykpainu, BBaxkae, 1o iHdopmailis Mpo
ocoOucTe Ta CiMEWHE XUTTA 0coOu (MEepCOHANbHI JlaHi Mpo Hei) - 1e Oylb-aKi
BIJIOMOCTI1 UM CYKYITHICTh B1IOMOCTEH Tpo (Hi3udHy ocoOy, sika iIeHTu(ikoBaHa abo
MOe OyTH KOHKPETHO i/IeHTH(IKOBaHA, a caMe: HaIllOHAJIbHICTh, OCBITA, CIMEHHMIA
CTaH, peJNiriiHi MepeKOHaHHs, CTaH 370pOB’s, MaTepiadbHUIN CTaH, ajapeca, aata 1
MICLI€ HApPOKEHHS, MICIIE MPOXKUBAHHS Ta repedyBaHHsS TOUIO, JAaHl MPO OCOOUCTI
MailHOBI Ta HEMalHOBI BIJIHOCHHM Ii€i 0OCOOM 3 IHIIMMU OCOOaMH, 30Kpema
yjleHaMu CIM’I, a TakOoX BIJIOMOCTI MPO MOJil Ta SIBUINA, IO BIAOyBaaucs ado
BIIOYBalOTbCSl Yy MNOOYTOBOMY, IHTUMHOMY, TOBAapUCbKOMY, MpodeciiHoMY,
IIJI0BOMY Ta IHIIMX cdepax >KUTTS OCOOW, 32 BUHATKOM JaHUX CTOCOBHO
BUKOHAHHS MIOBHOBAXKEHb 0CO00I0, sIKa 3aliMae Mocay, MOB’A3aHy 31 3[1HCHEHHAM
dbyHKIIIN nep>kaBu a0 OpraHiB MICLIEBOTO caMOBpsiyBaHHs. Taka iH(popmallis mpo
¢i13uuHy 0co0y Ta ujeHiB ii cIM’i € KOH(IACHIINWHOI 1 MOXXe OyTH TOIIHUpeHa
TITBKU 3a X 3r0o[010, KpIM BHUIIAJKIB, BU3HAUCHUX 3aKOHOM, 1 JIMIIE B IHTEpecax
HalllOHAJIBHOI 0e3MeKH, EKOHOMIYHOTO JOOpOoOyTY Ta MpaB JTOauHN» [7].

AKIIEHTy€eMO yBary, o 4.2 ct. 5 3akoHy Ykpainu «IIpo 3axuct nepcoHalbHUX
JTAHWX» 3a3Havae, M0 MePCOHANBHI TaHl MOXYTh OyTH BITHECEHI J0 KOH(]IIESHITIINHOT
iHpopMartii mpo oco0y 3aKOHOM abo BIAMOBIIHOI 0cobor0. He € koHbineHiitHo0
1HpOpMaIli€l0 MEePCOHANBHI JaHl, 0 CTOCYIOThCS 3[IIMCHEHHS OCO0O0I0, fIKa 3aiiMae
nocagy, NOB’s3aHy 3 BHUKOHaHHAM (YHKIM jaepkaBu abo OpraHiB MICHEBOTO
CaMOBpsIyBaHHS, IIOCAIOBHUX a00 CIyKO0BHX IMOBHOBa)KEHb [3, 4.2 ¢T.5].

CTOCOBHO BHM3HAUCHHS IEPCOHAIBHUX JAHUX MpAaIliBHUKA, BHJIAETHCS Tpeda
HTH MTOAAITBIIMM [UISIXOM Y 3all0YaTKOBAHOMY 3aKOHOJIABCTBOM HarpsiMi. | 3BaykaTn
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HE TUIBKU Ha Te, 1110 1€ 0co0a, 110 BKE MPALIOE 32 TPYJOBUM JOTOBOPOM, ajie i Ha
Te, M0 11e 0coba, sKa MPAIIBHAUKOM III€ HE €, a TUTbKM HAaMaraeThbCsi HUM CTaTH. A
came: SKIIO Y 3aralkHOMY 3Ha4€HH1 IIEpCOHANbHI JaHl PO 0CO0Y € TUMU CYTTEBUMHU
O3HAaKaMH, 1110 JO3BOJIAIOTH OXapaKTepU3yBaTH Ta BU3HAYUTH Ii CaMe€ SIK KOHKPETHY
0co0y — 3aragpbHOro Cy0’€KTa TpaBa, TO TMEPCOHAIBHI JaHI TMpariBHUKA — II€ Ti
BiJIOMOCTI, SIKi1 JTO3BOJISIOTH 1IeHTHU(IKYBaTH 0CO0Y SIK 3AaTHY J0 BUKOHAHHS pOOOTH
3a TPYIOBUM JOTOBOPOM, SIK TIOTCHIIIHHOTO Ta MIMCHOTO CYyO’€KTa TPYAOBUX
BimHOCMH. bo Ha erami migbopa mpaliBHUKA, YKIAJIEHHS TPYIAOBOrO JIOTOBOPY
Oakarodl 3HAMOMIIATH 31 CBOIMHM JAaHMMH 3 OCOOHMCTOrO >KHTTS, HAAalOTh Il JaHI
poboTomaBIO, SAKMK Mae ix 30epiratu, mpuUHAWMHI, 10 OOpaHHA TOTO €JIMHOTO
KaHJuAaTa Ha MOocay, 110 OTPUMAE CTaTyC IpalliBHUKA.

P.I. Yanumes BBaXkae, 1110 IEPCOHAIbHI JIaH1 MIpaIliBHUKA MOTPIOHO PO3YyMITH
K Oyab-sIKy 1H(pOpMaIlilo, Ka CTOCYEThCS KOHKPETHOI'O MpalliBHUKA Ta HEOOXiIHA
pOOOTOMABIIO Y 3B’S3KYy 3 BUKOPUCTaHHSM IIpalll I[OTO IpalliBHUKAa Ha yMOBax
TpynoBoro aoroBopy. Lle moxke OyTu TuIbKM Taka iH(popmalis, sika HeoOXiIHa
POOOTOAABIIO Y 3B’SI3KY 3 TPYAOBUMH TpaBoBigqHOCHHAaMH [ 10, c. 75].

JlaHe BHU3HAUEHHS, BUJAETHCS HE BIITBOPIOE MIOBHICTIO TOTO 3MICTY, IKUW Ma€e
BKJIAJIATHCh Y BU3HAYCHHS TIEPCOHAIBHUX JaHMX TpaIliBHUKA, 00 BiH 3HAYHO 3BYXKYE
HOro 1 BXK€ MPUB’SA3y€ IO MNEBHUX TPYAOBUX MPABOBIIHOCHH 13 BU3HAYEHHSIM
TPYZOBOi (PYHKI[I1, BUKOHAHHS SIKO1 i 00YMOBIIIO€ BUMOTY PO 11 BiZoMocTi. ToOTo,
y IIbOMY BHU3HA4Y€HHI MOBa HJe Bxke Mpo (pakTU4HI JIaHi, TOOTO Ti, 1m0 Oynu obpaHi
JUIS TIEBHUX TPYJIOBUX MPABOBIAHOCHH, a OTXKE TUIBKH MPO JIIHCHOTO MpaIiBHUKA.

[lepconanbHi AaHi MpaliBHUKA, HA MOIO IyMKY, MalOTh BU3HAYATUCS LIUPIIIE 1
XapakTepusyBaTu (GizuyHy 0co0y 1 K MOTEHIIIIHOrO MpailiBHuKa. ToOTO BKIIOUATH
BCl MOXJIMBI XapaKTEPUCTHKH, WO 1IeHTU(DIKYIOTh ab0 MOXKYTh KOHKPETHO
imeHTudikyBaTi ocolOy SK TaKy, IO 37aTHA MPAIIOBATA YU TPAIIOE€ 32 TPYJIOBUM
JOTOBOPOM. [Hakille Kaky4du, MOBa Ma€ MTH NpPO IOPUANYHUNA Ta PAKTUYHHIA 3MICT
MOHSATTSL «MEPCOHANIbHI JaHl MpaliBHUKa» (CKaKIMO, MOMIOHO 10 TOTO PO3MOJILTY
3MICTY MPaBOBITHOCHH, BIJOMOIO B TEOPIi MpaBa, HAa (PaKTUUHHM 1 FOPUAUYHUN ).

3HOB-TaKH, KOPHUCTYIOUHCHh 3arajlbHUMHU HaI0aHHSAMU FOPHIAYHOI HAYKH,
3BEpPHIMO yBary Ha Te, 1110, gk 3a3Hadae O.B. OHinieHko, 10 MiHIMaJILHOTO 00CATY
BIJIOMOCTEM, AK1 JO3BOJISIIOTh 1I€HTU(IKYBaTH 0CO0Y, MOKHA BITHECTH 1H(OpMAIIiIO
Mpo Tpi3BUIlE, 1M’ Ta MO 0aThbKOBI O0COOM pa3oM 3 AaTOIO 1i HApOJKEHHS abo
JIOMAIITHBOIO, TIOIITOBOIO YU €JICKTPOHHOIO aJpecoro, abo HoMepoM TesedoHy, abo
1HIMB1AyaJIbHUM TIOJIATKOBUM HOMEpoM [9, c. 61].

AHaNOTIYHO, B3SBIIM 1[I0 TOYKY 3a BIJANpPaBHY Yy BHUBEICHHI CKJIAIy
iHpopMarii, MmO BXOAUTH JO TMEPCOHAIBHUX JaHUX IIpalliBHUKA, a TaKOX,
kopuctyrounch cr. 22 K3mll VYkpainm, BimMiTHMO, IO A0 OCTaHHBOI BapTO
BKJIFOUUTH 1H(GOPMAIIIIO TIPO MPI3BUIIE, 1M’ Ta IO 0ATHKOB1 0COOH, IO MICTUTHCS Y
MacropTi YM y CBIJIOITBI, JOMAIIHIO, TOIITOBY Y €JICKTPOHHOIO aJipecy, HOMEp
TeneoHy, 1HIMBIAyaTbHUN MOJAATKOBUN HOMED, BIAOMOCTI PO CTaH 3/I0POB’ A, PO
OCBITY, NP0 BiK, Mo KBajidikallito, CTax Ta JIOCB1 poOOTH Ha BIJMOBIIHIN MOCA/I,
SIKIIIO TaKl JJaH1 BUMararoThCs 3aKOHOAABCTBOM [2, ¢T.22].
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TyT BapTO TaKOX HArOJIOCUTH, IO FOPUIUIHHNA 3MICT TIOHATTS «IIEPCOHATBHI
JaH1 MpaliBHUKa» € 3HAYHO IIUPIIUM Bif (aKTUYHOTO. A OT (PaKTUUYHUN € 3HAYHO
JIETaJIBHIIINM 1 3MICTOBHIIIINM, ajie BiH HE € JOBUILHHUM 1 MOJKE BKJIIOYATH B cebOe
JUIIe Ti BIIOMOCTI, W10 JO3BOJISE BHMAaraTd 3aKOHOJABCTBO, KEPYIOUYHCH
0COOJIMBOCTSIMU BUKOHAHHS TPYJ0BOi (DYHKIIIT MTpalliBHUKA.
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1HIYCTpiadbHOTO /10 1H(POPMAIIHHOTO CYCHIJIbCTBA, BiJl CHEPreTUUHUX TEXHOJIOT1M
10 1HGOpMaIlIHHUX.

[IpoGiema peamizamii mpaBa Ha 1HGOPMAIII0 HEOTHOPA30BO CTaBajia
MPEAMETOM AWCKYCiH SIK HaYKOBIIIB, 3aKOHOTBOPIIIB, MOJITHKIB TaK 1 CIIOKUBAYiB
iHdopmartii. [lutanHa iHGOpPMAIIMHOTO MpaBa MOCTIPKYBAIW BITUYM3HSIHI BYEHI:
I. bBaunno, B. bpmxkko, B. l'axyasko, B. 3amizask, b. Kopmuu, O. KoxaHoBCBbKa,
B. Jlinkan, B.[umbamox Ta iH. OpHak cydacHi JAWHaMiyHI iHQoOpMariiHi
NEePETBOPEHHS BUKJIMKAIOTh HEOOXITHICTh X KOMIUIEKCHOTO aHAi3y 1 pO3YyMIHHSA 3
OOKY BITUM3HSHOI IOPUIUYHOI HAYKH, SIKA TIOKH 1110 HE BUPOOUIIA CTIMKI TEOPETUYHI
no3uilii GopMyBaHHs PABOBUX OCHOB 1HTerpallii B iHdopmariiHii chepi.

3 MeToI0 npuegHaHHs YKpainu 10 €Bpomneiickkoro CriBTOBapUCTBA, B IKOMY
aKTUBHO PO3BHUBAEThCA 1HGOpMAIIfHE CYCHIIBCTBO, CTa€ Kpaid HEOOX1THO
BUPIIIYBaTH KOMIUIEKC BaXJIMBUX OpraHi3aliifHO-TIpaBOBUX muTaHb. OOIr
iH(opMallii y CyCnuIbCTBI Ja€ MiJICTaBU JJIi BUCHOBKY IPO TMOSIBY HOBOTO BHUIY
CYCHUIBHUX BITHOCUH — IHQOPMAIIHHUX, 1110 € 00’€KTOM MPABOBOTO PEryJIFOBAHHS.
Icnye cycnuibHa notpeda 30JMKEHHS Ta MOCTYIOBOTO MPUBEACHHS 3aKOHOAaBCTBA
VYKkpainu y BIAMNOBIIHICTH 10 MIKHApPOJHUX BUMOT. BelnbMU akTyadbHUM € aHali3
3apyO1>KHOTO JIOCBIY PETYJIIOBaHHS 3a3HAYE€HHUX CYCHIJIBHHMX BITHOCHH [1].

VY CTpyKTypHOMY BIJHOIIEHHI MOKHA BUAUIMTH JIBa OCHOBHI BUMIPH MO0
MIPaBOBOTO peryiroBaHHd y cgepl 1Hopmanli B YKpaiHl: MIXKHAPOJIHO-TIPAaBOBUI
(MKHAPOHI aKTH YHIBEPCAIBHOTO Ta PET1OHAIBLHOTO 3HAYEHHS) Ta HAI[lOHAJIbHUN
(Mikramy3eBuit Ta Bigomuwmii). HaiiOuiemn yHIBepcadbHUM Ta 0a30BHUM €
M1>KHAPOIHO-TIPABOBHM BUMID [2].

Mixuapoue iHdopmarliiiiie mpaBo — 11e KOMIUIEKCHA rajly3b MIXXHAPOIHOTO
npaBa Mpo BIAHOCHHU B iH(MOpMaIiiiHii chepl y MDKHAPOJIHOMY CIIBTOBApUCTBI.
KomruiekcHICTh MIXKHAPOIHOTO 1H(OPMAIIIHHOTO TIpaBa MOJISITa€ y TOMY, III0 BOHO
dbopmyeThcsi 3a 00'€eKTHOKO O03HaKOK (iH(OpMalli€l0) Ha OCHOBI METO/IIB
MIDKHapOJIHOTO ITyOJIIYHOr0 MpaBa Ta Mi>KHAPOJIHOTO MTPUBATHOTO MPaBa.

MixHapogHe CcmiBpOOITHMUTBO B Taiy3l 1Hopmallii 3 TMWTaHb, IO
CTaHOBJISITh B3AEMHUI 1HTEpEC, 31MCHIOETHCSI HA OCHOBI MI>KHApOJHHUX JOTOBOPIB,
YKJIaJICHUX YKpaiHOW Ta IPUANYHUMU 0cO0aMH, SIK1 3aiiMaloThCs 1H()OpMaLIHOIO
TISUTBHICTIO.

3aKOHOJIaBCTBOM YKpaiHu Nepen0adyeHo HU3KY HOPM OO Jii MI>KHAPOIHUX
JIOTOBOPIB Ha TepuTopli JepkaBu. Y cdepi peamnizamii HarionanbHoi mporpamu
iHpopMaTH3alii  3aKOHOJABCTBOM  MependaydeHo, SIKIIIO MDKHApOIHUMU
JIOTOBOpaMH, 3rojia Ha 000B’3KOBICTh SKUX HajaHa BepxoBHoro Pamoro Ykpainw,
BCTAHOBJICHO 1HIN TMpaBWJia, HDK Ti, 0 MICTAThCA B 3akoHi Ykpainu «lIIpo
Hamionaneny mporpamy  iHdopmaruzaiiii», TO 3aCTOCOBYIOThCS  IpaBUiia
MDKHapoaHux jaoroBopiB (cT. 28 3akony Ykpainu «lIpo HarmionansHy mnporpamy
iH(dopmaTu3zauii» Big 4 motoro 1998 p.).

MixuHapoaHe CHiBpoOITHHLTBO y cdepl TeNeKOMYHIKalId 311HCHIOETHCS
BIJIMOBIIHO 70 3akoHy Ykpainu «IIpo tenekomyHnikamii» Big 18 mucronaga 2003 p.
BperyiroBanHro 11poro nuranss npucssueHa ['nasa XIII 3a3HaueHOro 3aKoHy.
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[Ilomo ¢opmyBaHHS YKpPaiHCHKOIO CerMeHTa TJI00aabHO1 1HdOpMaIiifHOT
iH(ppacTpykTypH, y ToMy uucii [ateprery, 3akonom Ykpainu «[Ipo BHeceHHS 3MiH
no 3akony Ykpainu «IIpo 3axmcT iHpopMariii B aBTOMaTU30BaHUX CHCTEMax» BIJ
31 tpaBHsa 2005 p. mepembadeHo, IO 1HO3EMHI JACp)KaBH, iHO3eMHI (i3wuHI Ta
IOpUIUYHI 0COOM MOXKYTh OYTH BJIACHUKAMHU aBTOMAaTH30BAHHWX CHUCTEM B YKpaiHi,
BJIACHMKAaMH  1H(oOpMaIlii, 10 pPO3MOBCIOJIKYEThCI Ta  OOpOOII€ThCI B
aBTOMATHU30BAHMX CHUCTEMax YKpaiHu, a00 3aCHOBYBATH CIIUIbHI 3 YKPAiHCHKUMH
IOPUANYHUMHE  Ta (I3UYHUMH  0CcO0aMM  MIANPUEMCTBA 3 METOK CTBOPEHHS
aBTOMATU30BAHUX CUCTEM, MOCTadyaHHs 1HOpMAIlil 10 aBTOMAaTU30BAaHUX CHUCTEM
VYkpainu, oOMiHy 1HGOpPMAIlIEI0 MK aBTOMAaTU30BaHUMHU CHUCTEMaMM YKpaiHU Ta
aBTOMATU30BAHUMH CUCTEMaMHU 1HIIHUX JCPHKaB.

Okpemi BHUIM TaKoi AISILHOCTI 3IIMCHIOIOTHCS Ha TIJCTaBl CHEIIaJbHOIO
J03BOJTY (JIIIIEH311), IIT0 BUJAETHCS YIIOBHOBAKEHHUM Ha 11€ OPTaHOM.

VYyacte Ykpainu y Mi>kHapoJHUX 1H(OpMaALIMHUX BIIHOCHHAX BU3HAYAETHCS
i IHITUMU 3aKOHOJaBYMMU aKTaMH, 30KpeMa TaKUMHU:

- «lIpo parudikamito Cratyty 1 KoHBeHuii MIDKHApOJHOTO COMO3Y
eleKTpo3B’ s13Ky» (Big 15 numnusa 1994 p.);

- «lIpo parudikamiro Yroau mOpo CHIBPOOITHUIITBO B Traidy3l OXOpPOHU
aBTOPCHKOTO TIpaBa 1 CyYMDKHUX MpaBy (Bia 27 ciuds 1995p.);

- «IIpo npuenHanHs VYkpaiHu 10 bepHCHKOI KOHBEHLII MpPO OXOPOHY
mitepatypHux 1 xynoxknix TBopiB (Ilapusbkoro akra Bim 24 nunas 1971 p.,
3MmiHeHoro 2 xoBTHS 1979 p.)» (Bix 31 tpaBus 1995 p.);

- «[Ipo parudikamiro YerBepTroro m0/aTKOBOro mpoTokoiny a0 Craryty
BcecBiTHROTO TTOIITOBOTO COIO3Y» (Bia 2 yepBHs 1995 p.);

- «IIpo patudikariito JloroBopy nmpo 3aKOHU I10/I0 TOBAPHUX 3HaKiB» (Bix 13
#&OBTHA 1995 p.);

- «IIpo nmpuennanns Ykpainu ao Craryty Pagu €Bpormm» (Big 31 >KOBTHS
1995 p.);

- «IIpo parudikaniro KonBeHuii mpo 3axucT Npas 1 OCHOBOMOJIOKHUX CBOOO/T
moauaun 1950 p., Ilepmioro mporokony Ta mportokoniB Ne 2, 4, 7 ta 11 no
Kounsenuii» (Bix 17 nmunusa 1997 p.);

- «IIpo parudikanirto KonBeHulii 0po BIAMUBAaHHS, MOLIYK, apemT Ta
KOH(icKalio AOXO0/IB, OJEPKAHUX 3JIIOYMHHUM HuIaxoM, 1990 p.» (Bia 17 rpyass
1997 p.);

- «lIpo parudikamito Yroau muo0 CHiBPOOITHUIITBA Y PO3BUTKY Ta
BUKOPHCTaHHI CUCTEM CTIILHUKOBOTO PYyXOMOTO 3B’ s13Ky» (Bi1 3 Oepes3ns 1998 p.).

B okpemux cdepax iHbopMaIiiHUX BITHOCMH HAa MDKHApPOIHOMY piBHI
MPUIHATO CHeIialbHI HOPMATHMBHI aKTH, SKI € MDKHApOIHUMHU CTaHIapTaMu
CyCHuUIbHUX 1H(QOpPMAIIMHUX BIMHOCUH. SIK TpUKIaJ HAa3BEMO HOPMATHUBHI aKTU
1010 3aXKMCTY MEPCOHATBHUX TaHUX:

- Kouenmiss Ne 108 Pagu €Bponu «llpo 3axuct ¢izuunux ocid mnpu
aBTOMAaTH30BaHiil 00poO1Ii JaHux» (Bia 28 ciuns 1981 p.);

- JupextuBa 95/46/€C «lIpo 3axuct ¢i3uyHux ocid npu o00poOI
NepPCOHAIBHUX JaHUX 1 BUILHOTO 00Ty IMX JaHux» (Bia 24 >koBTHs 1995 p.);
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- HupektuBa 97/66/€C «IIpo 00poOKy MepCOHATbHUX AaHUX 1 3aXUCT
privacy (MpUBaTHOCTI) Y TEIEKOMYHIKAIIHHOMY CEKTOpl Ta PEKOMEHMAIlii Moo
3aXUCTY MaHMUX B IHPOPMAIIHHUX CYTIEPMariCTPaIsaxy.

[Tix iHpopMaiiftHAM TTPOCTOPOM YKpaiHU PO3yMIIOTh BECh MPOCTIpP, HA KU
IIOIIUPIOETHCS 11 FOpUCAUKINA. B3aeMuHm 1 B3aeMojis YKpaiHH y CBITOBOMY
iH(MOopMaIiiHOMYy TIpOCTOpi 0a3ylOThCS Ha 3aKOHOMABCTBI 1 BU3HAHUX YKpaiHOIO
MDKHapoaHUX akTax. Lls B3aeMomisi 3M1HCHIOETBCS 3 ypaXyBaHHSM HAIlOHABHUAX
IHTepeCiB 1 eKOHOMIYHOi JOIIBHOCTI, 3a0e3NeyeHHs HaJIeKHOTO PIBHS
1H(popMaIIiitHOT OE3MeKH 1 3aXUCTY €KOJIOTTi.

VYkpaina miarpuMye MiDKHApOJIHI 1HIIIIATUBH, IO CHPSIMOBAHI Ha PO3BUTOK 1
e(eKTHBHE BUKOPHUCTAHHS CBITOBOI 1H(OpMaIiitHOT 1HQPACTPYKTYPH, MPOBEICHHS
MOTO/I)KEHOT HayKOBO-TEXHIYHOI MOMITUKHU, PallloOHAIbHE BUKOPUCTAHHS MTPUPOTHUX
pecypciB 1 30epe’KeHHs HABKOJIUIITHBOTO CEPEIOBHUIIIA.

Jlns  3a0e3redeHHs PIBHONPABHOIO Ta CKOOPJAMHOBAHOTO BKIIIOYCHHS
VYkpainu 10 CBITOBOTrO 1H(OPMAIIHOTO MPOCTOPY HEOOXIAHO BU3HAYUTHU TOJIOBHI
MIPUHITUITN MIXKHAPOTHOT B3a€EMOIII :

- BUKOPUCTAHHS CBITOBOTO JIOCBIJlY 3 1HTErpallii MPaBOBOr0, OpraHizaiiiHoro
1 TEXHIYHO-TEXHOJIOTTYHOT'O 3MICTY;

- CTBOPEHHS HOPMATHBHO-TIPABOBOi 0a3u 1H(popmaTu3ailii pi3HUX CyO’ €KTIB
Ha OCHOBI CHCTEMH JIBO- 1 0araToO14YHMX MI>KHAPOJIHUX JIOTOBOPIB 1 YTO;

- TpaBOBE 1 TEXHOJOTIYHE 3a0e3MedYeHHs JOCTYIy pPI3HUX CYO’€KTIB J0
3aKOPJIOHHUX 1HPOPMALIIMHUX PECYPCIB;

- BIPOBAPKCHHS MDKHAPOJHUX CTAaHJAPTIB MJisi 3a0€3MEUeHHs TMOIIYKY,
300py, 30epeKeHHs 1 BUKOPUCTaHHS 1H(hOpMAaIlii;

- aKTHBHE BHUKOPHUCTaHHS 3aKOPJAOHHUX 1HGOPMAIIHUX MPOIYKTIB s
dbopMmyBaHHS BIacHHUX 1H(QOpPMAIIHHUX pecypciB YKpaiHu;

- nOpuabaHHSA JIUEH31H, CTBOPEHHS CHUIBHUX MIANPUEMCTB Yy cdepi
iH(hopmaTu3auii, Tomo [3].

Otxe, iHGoOpMaliiiHUN TpocTip YKpaiHM TOBUHEH (opmyBaTHCS SK
OpraHiyHa CKJIaJioBa CBITOBOI'O Ta €BPOMEHCHKOTO 1H(OpMalIHUX MPOCTOPIB 13
ypaxyBaHHSM Hal[lOHAJIbHUX IHTEPECIB YKpaiHU Ta 3a0e3neueHHs ii iHhopmaiiiiHoi
Oe3IeKH.
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IMPO AEAKI HEJOJIIKN KOHCTPYIOBAHHS CTATTI 240-1
KPUMIHAJILHOI'O KOJAEKCY YKPAIHU

Mogsuan P. O., 10KTOp FOpUANYHUX
HayK, TOIEHT Kadeapu
KOHCTHUTYIIIHOTO,

MDKHApPOIHOTO 1 KpUMIHAJIBLHOTO
npaBa JlOHEbKOro HAI[IOHAJIBHOTO
yHiBepcuTeTy iMeH1 Bacumns Ctyca

19 rpyans 2019 p. BITYMBHSHUMH TapJiaMeHTapisMH OyjI0 TPUUHSITO
3akoH Ykpainu «[Ipo BHeceHHs 3MIH J0 JESIKUX 3aKOHOJABUMX aKTIB YKpaiHu
II0JI0 BJOCKOHAJIEHHS 3aKOHOJABCTBA IPO BHUJOOYTOK OYpIITHHY Ta IHIIHUX
KOpHCHUX KomanuH» (mami — 3akoH Big 19 rpymua 2019 p.). YxBamoroun e
3aKoH, HAapOJHI NEeMmyTaTh YKpaiHM Malld Ha METI MOBEPHYTH y MPaBOBE PYyCIIO
BITHOCHMHM IIOAO BHA0OyBaHHS OypIITHHY, MacoBe HeJerajibHe, a OTXe — 1
OE3KOHTPOJIbHE BHUJIOOYBAaHHS SIKOrO B Halliil Jiep>kaBl HAOyJO0 TaKMX MaclTaOiB,
110 3arpoXKyBajio YKpaiHi eKoJIoriuHoro KatacTpodoro [1], i Tomy HeOe3miacTaBHO
BHU3HABAJIOCH OJIHIEIO 3 HAMOUTBIINX aKTyaJIbHUX €KOJIOTIYHUX 3arpo3 HalllOHAIbHIN
Oesneni [2, c. 124-140]'. Jocarsenns x wmiei MeTH Majo OyTH 3a0e3[EeYeHO
3aBISKM OJHOYACHOMY BIIPOBA/KEHHIO JBOX 3aXO[IB: 3 OJHOro OOKy,
BPETYJIIOBaHHs MPOLEAYPH OTPUMAHHS CIELIaIbHOIO JI03BOJYy HAa KOPUCTYBAHHS
HaJipaMd 3 METOI BHA00yBaHHA OypIITHHY, a 3 IHIIOTO — TIOCHUJICHHS
BIJNIOBIIAJIbHOCTI 3a TMOPYLICHHS BIATENEp 3aKOHOJABYO PErJaMEHTOBAHOTO
MOPSANIKY BHIOOYBaHHS OCTaHHBOrO. | sSKIIO peanizaiiss YMOBHO TMEPIIOro 13
3a3HAUYEHUWX BHINE KpPOKIB BHMarajia Ta JIOTIYHO TpHU3BENa [0 OHOBJIEHHS
PEryJIIOIUHUX HOPM €KOJIOTTYHOIO Ta BIAMOBIIHUX MOPECYPCHUX raiy3el mpasa, TO
IHII[IaTHBA 3aKOHOHABII MO0 IIOCWJIEHHS BIAIOBIOJAJILHOCTI 3a TakK 3BaHl
«OypIITHHOBI» TMPaBONOPYIICHHS OyJia BTUIEHA HacaMmmepea 3a pPaxyHOK
nonoBHeHHsT KpuminaneHoro komekcy Ykpainu (mami — KK) nHoBoro cr. 240-1
«Heszaxkonne BumoOyBaHHs, 30yT, mNpuAOaHHA, TmepeAada, IepecHIaHHs,
nepeBe3eHHs, nepepodka  OyputuHy». JlomoBHenns KK BigmoBigHOMO
KPUMIHAJIBHO-TIPABOBOIO HOBEJIOIO CTABUTh MEpe] KPUMIHAIbHO-TIPAaBOBOIO HAYKOIO
HU3KY ITUTaHb, TOJIOBHUM 3 SIKHUX € OCTAaTOYHHUM CIOCiO BIAOUTTS y HOPMATHBHOMY
MaTepiaii po3TIsayBaHOI 3aKOHOJABUOi 1HIIIATUBU, 30KpeMa, OOpaHul BapiaHT
BUKJIAJICHHA O3HaK OO0 €KTUBHOI CTOPOHU JIOCHIPKYBAHOTO KPHUMIHAIHHOTO
MIPABOIMOPYIICHHS.

Xoua y CyNnpoBIAHUX TOKyMEHTaxX /10 BIAMOBITHOTO 3aKOHOMPOEKTY HIIIOCS
PO MPOTUAII0 POSABAM «TPAJAULIIINHOT0» HE3aKOHHOTO BUJI00YBAaHHS OypIUTUHY, Y
HOBIM cT. 240-1 KK 3akoHOjaBelb 3HaYHO PO3IIMPUB 3MICT Mepen0auyeHOro HEH

1 3a cnoBamMm KOJNMIIHBOTO 3aCTYITHMKA MIHICTpa €KOJIOTii Ta mpupoaHux pecypcis Ykpainu C. Konomienp,
HaBiTh 32 HAHCKPOMHIIINMH TiJpaxXyHKaMH 00CATH HeJerajabHOro BUI00YTKy OypmTuHy caraioth Big 120 mo 300 T
Ha piK, aJie CpaBXHIo nudpy He 3Hae HixTO [3, c. 21].
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KPUMIHAJILHOTO MPaBOMOPYIICHHS, BKa3aBIllM HE JIMILE HAa BUAOOYBaHHS, a M Ha
30yT, npuadaHHs, 30epiranus, nepeaady, IepecuIants, NepeBe3eHHs Ta MepepooKy
OypIITHHY, 3aKOHHICTH TIOXOJPKEHHS SKOTO HE MIATBEPIKYETHCS BiAMOBIIHUMHU
JOKYMEHTaMH. 3a JOMOMOTOI0 IIOTO KPOKY (Oro HeoOXiTHICTh MIATPUMYBAIHU 1
neski kpuminamicta [4, c. 293]) 3akoHOmaBeIb HaMaraBCs BHUPIIIUTH MPOOIIEMY
KPUMIHAJIBHO-TIPABOBOI OIIIHKH AisTHb OCi0, sIKi O€3MocepelHhO HE BHI0OYBAIOTH,
aJie BCUISIKO CIIPUSIOTh HE3aKOHHOMY BUIO00YTKY OYPIITHHY.

He 3anepeuyroun cycniapHOi HeOe3neku omucanux y cr. 240-1 KK nisHb,
BOJIHOYAC XOTIJOCS O 3BEpPHYTH yBary Ha KIJTBKOX MOMEHTAaxX, SIKi CTaBJIATH I
CYMHIB JIOUUIBHICTb TAKOTO PIIICHHS:

1) sixmo 3ragani y cr. 240-1 KK aii (kpiM BuaoOyBaHHS) OyJId 3a3/1ajIeriab
00yMOBJICH1, TO BOHH ITIJIKOM Mianafanu O I BU3HAYCHHS 1 TOMY 0e3mpoOaeMHO
Moriim O kBamiikyBatucs sk mocoOHHITBO (4. 5 cT. 27 KK) HezakoHHOMY
BHUJI00YBaHHIO OYpIITHHY;

2) axuio X ocoba BUMHWIA MPUIOAHHS, OTPUMAaHHs, 30€piraHHs 4 30yT
OypIITHHY, $KI, HaBIaKu, HE OyJW 3a3dajierib OOISHUMU (BIACYTHI O3HAKU
CIIBYYacTi), TO ii Ail Tak camo 0e3mpobiaeMHo Morau O OyTu kBamiikOBaHI BXKE 3a
ct. 198 KK, ska po3paxoBana came Ha mofi0H1 Bumaaku. [Ipm mpomy KOAHHX
M1JICTaB BBa)XkKaTH, 1[0 BYMHEHHS BIAMOBIIHUX [Id came 3 OypIITHHOM € 1CTOTHO
HEOE3MEYHIIIMM TMOPIBHSHO 3 AHAJOTIYHMMM [JIIMA HE JMIIE€ 3 1HIIMMHA
NPUPOAHUMH pecypcamMu (HANpUKIIAJ, MEPEeBE3CHHS HE3aKOHHO 3HATOTO IPYHTY,
IIKIp HE3aKOHHO MO0OYTHUX TBAapWH, PUOHUX PECYpPCIB TOIIO), a M 3 OyAb-SIKUMHU
IHITUMU TIpeaMeTaMu (30yT BUKpaJieHUX TenedoHiB, HOYTOYKiB TOIIO) 1 TOMY
BHMAarajao BCTaHOBJICHHS IH(EpeHIIOBaHOI BIAMOBIIANBLHOCTI Y CIHEIIalbHIN CT.
240-1 KK BoueBuIbL HEMAE,

3) mo 10 BKazaHoro y cT. 240-1 KK 1 BogHouac He 3raganoro y cr. 198 KK
3a37aJIeriib He 0OIITHOTO EPECUIIaHHS, IEPEBE3ECHHS Ta MepepoOKH OypIITUHY, TO
MePEKOHAHUM, 10 3 ypaxXyBaHHAM OYEBHUIHO HEBHCOKOTO CTYIICHS CYCIIIbHOL
HeOe3neKku UX 1M, IXHS KpUMIiHATI3allisl BUMISAae sIBHO HaamipHoto. Jlo pedi, 3
ypaxyBaHHSAM TOTO, 1110, Ha BiAMiHY BiJ cT. 198, y cT. 240-1 KK Bka3yeTbcs HE Ha
«3aBIJIOMO OJIEP’)KAHOTO KPUMIHAIBHO MPOTHUIIPABHAM IIISTXOM», a Ha «3aKOHHICTh
MMOXO/DKCHHS SIKOTO HE MIATBEPKYETHCS BIAMOBIIHUMH JTOKYMEHTAMW», MUTAHHS
PO HAJAMIPHICTh KpUMIHAJI3aI[li MOKE€ BUHUKHYTH 1 CTOCOBHO IHIIIUX OMUCAHUX Yy
PO3IUISIIyBaHii KpUMIHAIBHO-TIPABOBIN 3a00poHi 1iif. Tak, B FOPUAMYHIN JTITEpaTypi
BIJIMIYA€THCS, MO MPUAOAHHS OypIITHHY MOKE TMOJIATAaTH y T. Y. 1 B IPUBJIACHEHHI
3Haitnenoro [5, c. 130]. Hagite Oinbine — y mpaktuiii 3actocyBanss cT. 240-1 KK
B)KE 3yCTpIYaIMCs BUIAIKH MPUTATHCHHS 10 KPUMIHAJIBHOI BIJIIMOBITAIBHOCTI OCi0,
SKUM 1HKPUMIHYBAJIOCS came Te, 1[0 BOHU MPOCTO 3HAWILIN (3 IOPUAMYHOT TOUKU
30py — mpuabanu) OypIITHH, 3aKOHHICTh SKOTO HE Oyna MmiATBepKeHa
BIJIMOBIAHUMU JOKyMeHTamMu [6]. BUHMKaIOTh JIOTIYHI Ta, BOYEBU]Ib, PUTOPHUYHI
NUTAaHHS — a YM OPUTAMAaHHUN UMM JisIM TaKUil CTyHiHb CYCHIJIBHO HEOE3IeKH,
SKUW € JTOCTaTHIM IS BU3HAHHS iX KPUMIHAJIBLHO TMPOTHUIIPABHUMH, 1 UM MOXKHA,
BIJIMOBITHO, BBA)XXaTH BUIIPABJAHUM DIIICHHS, SKUM OyplITHH (QakTUyHO OYB
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BWJIYYEHUN 13 MHMBUIBHOTO OOIry 1 TakKUM YHHOM «IIPUPIBHIABCS» Y CBOEMY
MIPaBOBOMY CTaTyci 0 30poi, HAPKOTUYHHUX 3aCO0IB TOIIO;

4) HapemTi 3a3Hady, 0, BOYECBH b, MAIOTh PAIlif0 IPABHUKH, SIKi 3BEPTAIOThH
yBary Ha Tiii o0OcCTaBWHI, IO BHUKOpUCTaHHS BxuBaHoro y cr. 240-1 KK
dbopMyTIOBaHHS ~ «3aKOHHICTh  TIOXO/DKEHHS  SIKOTO  HE  MATBEPIKYETHCS
BIJIMTOBITHUMH JTOKYMEHTaMW» MOJXeE, K 1 B CYMHO3BICHOMY TPHUKJIai 31 ¢T. 368-2
KK, mpusBecTH [0 MOCTAHOBKH NHUTAHHA MPO HEKOHCTUTYIIHHICTH IIi€] HOPMHU
yepe3 Te, 110 3a JIONOMOTOI0 IbOTO TATap JI0Ka3yBaHHS MPaBOMIPHOCTI OypIITUHY
(aKTHUHO TIEPEKIIAAETHCS HA CTOPOHY 3axUcTy [7]. OueBUAHO, 110 BUKOPHCTAHHS
3raJlaHoro (opMyJIFOBaHHS 3HAYHO CIIPOIIY€E MPOIEC JOKA3yBaHH HAsSBHOCTI O3HAK
CKJIaZly KPHUMIHAJIBHOTO TpaBoNoOpyilieHHs. BoaHodac mnepekoHaHwid, 110, Ha
BiIMIHY BiJ Ti€i Taku cT. 368-2 KK, y Hamomy BHUIaKy, 30KpeMa 3 ypaxyBaHHSIM
BIJICYTHOCTI BKa3iBKM Ha OCOOJMBOrO CIELIaIbHOTO Cy0’€KTa, MIJACTaB IS
MPUAHATTS BIANOBIIHOTO PillIeHHS (BU3HAHHS HOPMH HEKOHCTUTYLIMHOK) OPraHOM
KOHCTUTYIL[IHHOT FOPUCAMKIIT HaBITh OlJIbIIE.
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OCOBJIMBOCTI IPOSIBY AI'PECII Y CIIIBPOBITHUKIB
ITPABOOXOPOHHUX OPT'AHIB

HoBunmnka 1. B., Buknagau kaheapu
TyMaHITapHUX AUCLHUIUIIH Ta
IICUXOJIOTI IOJIIEHCHKOI JISTLHOCTI,
JIHIMponeTpOBChKUH e KaBHUM
YHIBEPCHUTET BHYTPIIIHIX CIIpaB

JlocnipKeHHsT arpeCUBHOT MOBEAIHKM OCOOMCTOCTI € OAHIEI0 3 KIACUYHHUX
npo0sieM TMCHUXOJIOTIYHOI HayKd. Pa3oM 13 TUM 0cCOOJMBOI yBarum 3aciyroBye
BUBYCHHS arpecli y TMpaliBHUKIB THX MNpodeciii, 4us TisJIbHICTh IOB’sA3aHa 3
pU3MKAMH JI JKUTTS, €MOIIHHUMHU TMEPEBAHTAKECHHAMH, POOOTOI0 y CTPECOBUX
yMOBax Tomlo. SICKpaBUM TPHKIAJOM JAHOTO HANPSMKY € CHIBPOOITHUKU
MIPAaBOOXOPOHHUX OpraHiB, KOTpl, SK BIAOMO, BOJIOJIIOTH MPAaBOM IPUMYCY, B
HaclIlIOK 4YOro HaJMIpHAa AarpecMBHICTb B HHX MOXe€ HaOyBaTH OCOOIHMBO
HeOe3neyHux (HopM MposiBY, 30KpEeMa, BUPAKATUCA Y 3JI0BKUBAHHI CIy>KOOBHUMU
MMOBHOBAXEHHSAMHU, KOH(MDIIIKTHIN MOBEAIHII TOLIO.

Bitums3nsai maykosmi H. M. Tecnmuk 1 H. B. Konsma [0] 3a3nagarors, 110
arpecUBHICTh SIK pUCa XapakTepy Moke OyTH KOPHUCHOIO Ui NPaBOOXOPOHLIIB,
MPOSBJISIIOYNCH Y HAMOJETIIMBOCTI, IUIECIPIMOBAHOCTI, TOTOBHOCTI BiJICTOIOBATH
IHTepecu TpoMajsH Ta AepxaBu. [IpoTe BaxnMBO, 00U NMpHU IIbOMY MOKa3HUKU
arpecMBHOCTI 3aJMIIAIUCS y MexaxX HopMmH. Jocmimnuku omutanu 258 oci, siki
IPOXOJIUITU TIEPBUHHY MIATOTOBKY MaTPYyJbHUX MOMNEHchbKkux y M. Cymu, 1 JIAILITH
BHCHOBKY, III0 3arajoM, PiBeHb arpecii BITYM3HAHUX MPABOOXOPOHIIIB TPUMAETHCS
Ha CEpeIHbOMY Ta HU3bKOMY DiBHI. 30KpE€Ma: Ha CEPEeIHbOMY PIBHI 3HAXOIATHCA
Takl MOKAa3HUKHU arpecii, fK: (i3udHa arpecis, OnocepeKOBaHa arpecis, MouyTTs
MPOBUHM; HA HU3BKOMY — JIPATIBJIMBICTb, HETATUBI3M, OOPA3IUBICTh, MiAO3PLIICTS,
BOPOXICTb, 3araJIbHUI MOKA3HUK arpecii. €AMHUN MOKAa3HUK, 1110 3HAXOIUThCA Ha
MIOMIPHO-BHCOKOMY PIBHI, — 1€ BepOasibHa arpecis, aje BiH TaKOXK MaH1(eCTyeThCs
y MeKax HOPMH.

[ami waykoBui — C. O. Jlapionos, I1. B. Makapenko, B. B. [louenko [0] —
BUBYAJM IMIUTIIIUTHI AaCMEKTH TMPOSBY arpecii y JOCBITYEHHX CIIBPOOITHHKIB
IPaBOOXOPOHHUX OpraHiB. JlocmixeHHs: MpoBOoAMIIOCS Ha 0a3i KypciB MiABUIIICHHS
kBamidikaiii XapKiBCbKOTO HAIIOHATBHOTO YHIBEPCUTETY BHYTPIIIHIX CHPAB.
Buenumu Oyno onutano 138 mpamiBHUKIB mOdilii BikoM 24-35 pokiB, 3 sSkux 57
KIHOK Ta 81 4oyoBiK. 3a pe3ynbTaTaMu JOCHIKEHHS OyJO BCTaHOBJICHO, IO
YOJIOBIKaM OLIBIIIOI0 MIPOI0 MpuUTaMaHHa (i3udyHa arpecis, KiHKaM — BepOasbHa.
[Ipore nmaHi MOKa3HUKU arpecii 30epiratoTbCsi y MeKaxX HOPMOTHUIIYHUX IMPOSBIB.
JIoCTTHUKKY BCTAHOBHWJIM IIKaBUM acHEKT: y TPEHIHTOBIM BIpaBi, IO nepeadayana
«3axXOTUICHHSD» CTLIbLIS, Ha IKOMY CHUJIIB 1HITUN y4acHUK, oHaa 60% moinedcbKkux
IPOJEMOHCTPYBAJIO BUCOKUHU MOKa3HUK arpecii. [Ipu yomy 4osoBikM 3/1€011b1I0TO
«MaHINMyJIOBaIN» CTUIbLEM (Hamarajiucs WOro BHUCMHKHYTH, 3a0paTu), >KIHKU —
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«TUIOM» JIIOJIMHHU, SIKa HA HbOMY CHAUIA (IITOBXajdW, CMHUKAJIU 32 OJAr, TATJIU 32
pyky Toio). L{ikaBo Tako 3ayBakUTH, L0 3@ PE3yJNbTaTaMu JAHOTO AOCIIIKEHHS
OUIBII arpeCUBHO MOBOAMIIUCS Ti MPaBOOXOPOHII, [0 HE Maj JOCBITY CHIIOBOTO
MPOTUCTOSAHHA (MOJIOA1 CITY>KOOBII, CiAyl, *KIHKK). B TOW 9ac sk Ti, XTO YacTimie
3yCTpi4aBCsS 3 arpeci€clo Ha TpakTuill (MaTpyJibHI TOJIIEHCHKI, OHepaTI/IBHi
MpaliBHUKK), a00 B3arajdi HE BUKOPUCTOBYBAJIM arpecHUBHY HOBGI[IHKy, abo
OpOSBISIM 11 J030BaHO 1 Jayke mBHAKO. | numme 25% yuyacHUKIB BOpaBH
HaMaraJmcsi BCTYNUTH Y BepOaIbHUN KOHTAKT 3 0CO00I0, IO CHUJILJIa HA CTLIbIN, 3
METOI0 JOMOBUTHUCS, 3HANTH KOMIIPOMIC.

VY nocnimkenni A. C. Auapymko ta X. I1. Jlosrans [0] HaBoaAThCs reHaepHi
0COOJIMBOCTI MpOSIBY arpecii y BITUU3HSHHMX IMPABOOXOPOHIIIB. JlocimKeHHS
POBOAMIIOC Y Tipo3aiii HarioHansHOT moimii cepesi 1HCIEeKTOpiB MaTpyIbHOI
noumiii M. JIbBoBa. ¥ HhoMy B3ssI0 ydacTh 50 oci6 (28 4oJioBiKIB Ta 22 KIHKH)
BikoM Big 24 n1o 35 pokiB. Tak, Oyjno BCTaHOBJEHO, IO MPABOOXOPOHIISIM
YOJIOBIKaM BJIACTUBI: (P13UYHA arpecid, Mi03pLIiCTh, ) KOPCTKICTh, JUPEKTUBHICTD, B
HUX TaKOX BHUIIWNA 3arajlbHUM MOKAa3HUK arpecii; >KiHKam BJIACTUBI TaKi O3HAKH
arpecMBHOCTI, SK: OOpa3NMBICTh Ta adekrTauis (CXWIBHICTh MIAKPECIUTH abo
NepeOUIbIINTA CBOI MOYYTTS). ABTOpPH pPOOJATH BHUCHOBOK, IO YOJOBIKAM Yy
OinbILIIA MIpl IpUTaMaHHa (i3U4YHA arpecid, KIHKaM — OOpa3iuBICTh Ta HempsMma
arpecisi.

3 METOI YTOYHEHHS JaHUX NpO BUSBIEHHS arpecii y BITUM3HSIHHUX
IPaBOOXOPOHIIIB HAMU OYyJIO MPOBE/ICHE BJIACHE MOIIYKOBE JOCIIKEHHS. Y HbOMY
B3su10 y4acTh 40 oci6 (15 cmiBpoOITHUKIB MATPyIbHOI MOJii, 3 akuX 1 xiHka 1 14
YOJIOBIKIB BIKOM BiJl 25 10 38 pokiB; Ta 25 CliIuuX, 3 AKuX 9 kiHOK Ta 14 40JI0BiKiB
BikoM Big 21 1o 42 pokiB). JlocmigKeHHST MPOBOJIMIIOCS B paMKax KypcCiB
niaBUIEeHHS KBami(dikaii Ha 6a31 JHIMpONeTpOBCHKOTO IEP>KABHOTO YHIBEPCUTETY
BHYTpilIHIX cnpaB. Jlnsg BuBYeHHs PpiBHIB 1 (¢GopM mOposiBy  arpecii
BUKOpPUCTOBYBaBcs «OnuTyBanbHUK arpecuBHOCTI bacca-Jlapki» B aganTarii
€HikononoBa. BigmiHHOCTI 32 mposBaMH  PI3HUX  BUAIB  arpecii  Mix
MpEeACTABHUKAMHU PI3HUX MIAPO3ALIIB HABOAAThCS y Tabmui 1.

Tabnuys 1.
Oco06MBOCTI TIPOSIBY arpecii y mpaBOOXOPOHIIIB 13 YpaXyBaHHIM M1IPO3/LIIB CITyKOHU.
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BiagmiHHOCTI MmixK
niarpynamum naTpynbHUX Ta
cnigymx 3a Kputepiem f* 3
KYTOBUM NEPETBOPEHHAM

0 1,8 | 0,52 0 0,39 | 1,6 0,8 194|135 0,89

PiBeHb 3Ha4YMmocTi

- o - 0,05 - - - 0,05 - 0,05 - -
BigMIHHOCTEN, p

Ax BuaHo 3 Tabmumi 1, nDaTpyJbHI MOJINEHCHKI JIEMOHCTPYIOThCS
CTaTHCTUYHO 3HAYKMMO BHIIl ITOKa3HUKH omocepeakoBanoi arpecii (f*=1,8; p<0,05);
B TOW 4Yac, SIK CJII4l XapaKTePH3YIOThCsA OUIbIN BHpaskeHOro mimospiiicTio (1=1,6;
p<0,05) Ta mouyrrsm nposunu (t=1,94; p<0,05). Cnig 3a3HayWTH, IO HA PIiBHI
TCHJCHIIT CIIAYAM TaKOX NPUTAMAHHUN BMIIUN IMOKa3HHK BopoxocTi (t=1,35;
p>0,05).

Xoua YyHCenbHICTh BUOIPKH 1 YYaCHUKIB Y KOXHIH 13 MIATPYI HE JAIOTh 3MOTY
chOopMyITFOBaTH OCTAaTOYHI BHCHOBKH, HAa HAIly AYMKY, pe3yJbTaTH, OTPUMaHI y
MIJOTAXHOMY  JIOCHI/DKCHHI, IIJIKOM JIOTi4HI, 1 TIOSCHIOIOTBCS OCOOJHMBICTIO
mpodeciiHOT MISUTEHOCTI T APO3ILTIB.

BucHoBku. BuWBUCHHS arpecHMBHOCTI TPABOOXOPOHINB € aKTyaJIbHOIO
MICUXOJIOTIYHOK 3adaueto. [lana mpoOnema n00pe BHUCBITIIEHA Y BITYM3HAHHUX
myOJiKaLifax, 30KpeMa, 3 ypaxyBaHHSAM I'€HJIEPHUX BIAMIHHOCTEN JOCHTIIKYBaHUX.

[Ipote, 0cOOIUBOCTI MPOSIBY arpecii y pi3HUX MIAPO3/11aX BUBYAIUCSA, 3 HAIIO]
TOYKH 30Dy, HEIOCTaTHbhO, IO 3YMOBUJIO IHTEpPEC 1O MPOBEIEHHS JAHOTO
TOLIYKOBOTO JIOCIi/KeHHs. MIoro pe3yabTaTH MOKa3ykoTh, 10 CITiAYi Bipi3HAIOTHCS
BIJI MaTPYJIbHUX MOJIIEHCHKUX 32 HU3KOIO MapaMeTpiB arpeCUBHOCTI. 30Kpema, iM B
OUTbLII  MIpl BJACTUBI MIAO3PUIICTh 1 MOYYTTS TMPOBUHM, B MEHIIINA —
orocepe/IkoBaHa arpecis. Mu BBakaeMo, 1110 3HaWJEHI BIIMIHHOCTI IEMOHCTPYIOTh
MEPCHEKTUBHICTh MOAAIBIINX PO3BIAOK Y JAaHOMY HAIMPSIMKY JTOCIIIKEHb.
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YAPIBHE CJOBO «®AKTOPUHI»TA HOI'O MPABOBI HACJIJIKHA

Hersarina I.B., crapmmii BuKiIamgay
Kadeapu mpaBo3HaBCTBA
bepastHCpKOTO 1EpKaBHOTO
MEaroriYyHOTO YHIBEPCUTETY

TepMiHM «KPEIUT», «KPEIUTHI KOIITH» Ta B3araji KpeIUTHI IPaBOBIIHOCUHH
MIIIHO YBIMIUIM B MOOYT TmepeciyHoro ykpainipgl. CTanao 3po3yMiTuM, IO IS
BTIJICHHSI B JKUTTS CBO€I «MaTepiajibHOD» Mpii MOXKHAa HE BIJIKJIAJATH KOUITH,
BIJIMOBJISIIOUM €001 y HaraJlbHUX MOTpedax, He ueKaTH, TOKU 30epeThCcsl HeoOXi1Ha
cyma. Jlnsi BUpIlIEHHS Takux MpoOJeM JIOJCTBOM CTBOPEHO 4yAOBi (hIHAHCOBI
yCTaHOBHM — OaHKH, AK1 B MOBHIM Mipi (yHKIIOHYIOTh B Hallllil Jep>kaBi 1 CTBOPEHI,
BTOMY 4HCII, [ HaJaHHA TpoMmaasHaMm (IHAHCOBUX TMOCIYT, A0 SKHX
3aKOHOJIAaBCTBO YKpaiHU BITHOCUTH 1 KpeauTyBaHHS. OUEBUIHUM € TOW (PakT, 110
Mai’Ke yBECh CBIT KHBE B KpPEIUT, ajle HE 3aBXAH CYO €KT KpEeIUTHUX
MPaBOBIJHOCUH BpaxoBye 1 aHall3ye CBOI (piHaHCOBI MoxiauBocTi. He MoxHa
YKJIaaTH KPEIUTHI JTOTOBOPU HAa CyMy, sIKa B JIEKUIbKa pa3iB MEPEBUILYE PIUYHUI
J0X1]] 0cOOU; HE MOKHA OTPUMYBATH KPEIUT Yy TPOLIOBII OAMHHMII (BAIIOT1), B SIKIA
HE OTpPUMY€ENI 3apoO0iTHY IJIaTy a0o 1HII BUIM JOXOJIB; TAaKOX HE CIiJ OpaTh
KpeauT JUIsl IpUaAOaHHsS HEMOTPIOHOT peuH, 100 BTEPTH HOCA CYCII0B1 UM poauYam
(B HasIBHOCTI — Ccy0’€KTUBHUU (akTop BIUIMBY)! AJie BCl Ll PO3YMIHHS MPUNIYThH
3roJIoM, KOJIM HEOJHOpa3oBa (piHAHCOBA KpH3a CIPOBOKYE KOMEpIHHI OaHKH Ha
KOPCTKI 3aXOAM HIOJI0 KPEIUTOOTPUMYBayiB — OOpKHUKIB. Ciia po3yMiTH, IO,
3TiIJHO JII0YOr0 3aKOHOAABCTBA YKpaiHM, OaHK — 1€ IOpUAMYHA 0c00a, METOI0
CTBOPEHHS SIKOi € OTpUMaHHS TPUOYTKY, a HE CIHIBUYTTS KiieHTy. Tomy OaHk
Maii’ke HIKOJIM HE 3aiiMae CTOPOHY KIII€HTa, a BPAaXOBYIOYM T€, IO KPEAUTHI
pecypcu — 1€ 3arno3u4eHui KariTtagl OaHKIBChKOI YCTaHOBH, a HE HOro BJacHI
KOILUTH, BIH 3MyIIeHHH 3a OyAb SIKUX OOCTAaBUH MOBEPHYTU CYMHU KpPEAMTY, SKI
HaJaHO 3a PAaXyHOK JICTIO3UTIB Ta 3aJMIIKY TpPOIIOBHX KOIUTIB Ha paxyHKax
¢13uuHMX Ta ropuAMYHUX 0c10. CyMHO, KO OaHK, KOPUCTYIOUHCHh CBOIM MPAaBOM,
MIATBEPXKEHUM  3a0e3MeuyBajJibHUMU JOTOBOpaMH (JOTOBIP 3aCTaBH, JOTOBIP
MOPYKH, AOTOBIp MaifHOBOTO TIOPYUYUTENLCTBA TOIIO) 3BEPTAE CTATHEHHS HA MAHO
KPEAUTOOTPUMYBaya, SIKHA HE MOK€ BYAaCHO BHUKOHATH CBOi 3000B’si3aHHS 3a
KPEIUTHUM JIOTOBOpPOM [2]. AJjie 1e CYMHINIOW € CHTYyallis, KOJH, Ha MiJACTaBl
JOTOBOPY PO BIACTYIUIEHHS IIpaBa BUMOTH, CyMa KPEAUTY «IIPOJAETHCSD THIIOMY
KpEIUTOPY, PO 110 OOPKHUK y3HAE Mi3HIMmIe. | B )KUTTI CXBUIILOBAHOTO OOpIKHUKA
3 SBJISIFOTHCS HOBI OO0MMYYsl — KOJEKTOpH. JlisbHICTH (hIHAHCOBUX YCTaHOB, IIIO
HAJAI0Th KOJEKTOPCHKI TMOCTYTH, Ha TEMepiliHii Yac Maike He BperyjJhroBaHa
JF0OYMM 3aKOHOJIaBCTBOM, 1 (hiHaHCOBUI peryisaTop — HamionaneHuii 6aHk Ykpainu
TIIBKM-HO OTPUMA€ MOXJIMBICTH iX KOHTPOJIIOBATHM Ha miAcTaBl 3akoHy «Ilpo
BHECEHHS 3MIH JI0 JESIKUX 3aKOHIB YKpaiHM WIOJI0 3aXUCTy CIOXUBAYIB IpHU
BPETYJIIOBAHHI IPOCTPOUYEHOT 3a00ProBaHOCTI», sikuid OyB mpuiiHatuid 19.03.2021
POKY Ta HaOepe YMHHOCTI B JIMIHI HOTOYHOTO POKY.
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daxiBii B rayiy3l mpaBa Ta (piHAHCIB 1HOAI, KOHCYJIbTYIOUH KIIIEHTIB IIOAO
OTPUMAaHHS KPEIUTY, PEKOMEHIYIOTh 3B€pPTAaTH YBary Ha IMyHKTH JOTOBOPY, B AKUX
HIeThbcsl MOBa MPO MOXIIMBICTh YKJIaJaHHS JOTOBOPIB MPO BIACTYIJICHHS IpaBa
BHMOTH, 1 HAMOJSITaTd Ha BUJIAJICHHI TAKOTO MYHKTY 13 TEKCTY KPEIUTHOI yroau. |
0aHKIBChbKA YCTaHOBA, SIKIM BKpail Ba)KIIMBO PO3MICTUTH 3aMIO3WYEHI KOIITH Ha CBOIX
yMOBax ITiJi IeBHUM BiACOTOK [6] [9], HAaBITH 1HOMI MOYKE TITH HA 3yCTPIY KIIEHTY,
BUKIIIOUAIOYH 3 yroJ yMoBH cT. 512 — 519 IluBinbHoro xonekcy Ykpainu [2]. Ane
TEKCT KPEIUTHOTO JOTOBOPY MOTPIOHO HE MPOCTO YUTATH, & PETEIHbHO BHBYATU
KOXEH MOro MyHKT, TOMY IO, HAIPHUKIaA, JAeChb B po3aial «JlolaTkoBi yMOBH»
MOXK€ MPHUYAITHCH YapiBHUN TEPMIH «(PaKTOPUHI», &  YMOBHU YKJIaJaHHS TaKoi
yTroAu — TOCWJIAHHA Ha JIiF04€ 3aKOHOAaBCTBO. AHAII3YI0UH MONOXKeHHs cT. 1077 —
1086 IluBuUTbHOrO KOAEKCY YKpaiHM 1 po30Hparovuch, Mpo IO HIAETHCS MOBa,
MPUXOJIUMO JI0 BUCHOBKY, IO (DAaKTOPUHT — 1€ (piHAHCYBaHHS IMiJl BiACTYTUICHHS
mpaBa TPOIIOBOI BUMOTH, CTPOK IUIATEXy 3a KOO abo HacTaB, a0 BHHHUKHE B
MaiOyTHboMy [2]. Jlopeunum Oyae 3a3HauMTH, U0 MOAIOHE BIACTYIJIEHHS MOXE
B1OyBaTucs ¢ guckoHToMm: ToO0TO OOpr B 100 000 rpuBeHb MOXKHA BIACTYNHTH
(unTaii «mpoAaTH») 3a MIBLIHM, SKIIO B [IbOMY € HarajJbHa MoTpeda 1 criiBIagalTh
IHTEpECH CTOpPIH — YYacCHHUKIB JOrOoBOpPY (DaKTOpUHTY. AJle L€ HE 3BUIbHSE
OOp>KHMKa BIJl BUKOHAaHHSA OOOB’SI3KIB B MOBHOMY 00CA31, BKJIKOYAIOUYM MITpadH1
cankili. CropoHamu noroBopy (akrtopunry e€: ¢dakTtop (MOXXHaA CKa3aTu —
oKyTIenb 60pry) — 6ank abo iHma piHaHCOBA YCTaHOBA, 1 KIIEHT (MOYKHA CKa3aTH —
npojaBelb Oopry) — opuauyHa ocoba abo PizmuHa ocoba — cyO’ekT
MiIPUEMHHIIBKOT  TISUTBHOCTI. [IpuckimuBo po30uparouruch B XHUTPOIIAX
IIUBUTICTUKH, MOYKHA TIPUUTH 10 BUCHOBKY, IO KJIIEHTOM MOXE BUCTYMaTH 1 OaHK,
TaKk SK BIH € HOPUIUIHOIO 0Cc00010, a (akropoM — (iHAHCOBAa yCTaHOBA, IO, B
HAIIOMY BUMAJKY, HaJa€ KOJIEKTOPChKI mociayru. Camoro kaxiauBoro € ctarts 1080
[{uBLIBHOTO KOACKCY YKpaiHH, sfiKa BU3HAYA€, IO JAOTOBIp (HAKTOPUHTY € TIHCHUM
HE3JIEKHO B1Jl HASBHOCTI IOMOBJICHOCTI B JJOTOBOP1 MK KJIIEHTOM 1 OOp>KHHUKOM
po 3a00pOHY BIACTYIUICHHSI MpaBa rpoiioBoi BUMoru [2]. ToOTo ckuibku 0 He
criepeyaBcsi B TOJAIbIIOMY OOPKHUK — KPEAUTOOTPHUMYBAd, B KOJHOMY pasi He
MOXXHa OOMEXHUTH TIpaBO OaHKa — KJI€HTa Ha MOXJIUBICTh MOJAJIBIIOTO
BIJICTYIUICHHSI TIpaBa CBO€i BUMOTHW 1HINIK cTOpoHl — (akTopy. I[loBimomieHHs
OOpKHHUKA MPO YKIAJaHHS TOrOBOPY (PaKTOPUHTY 1 BUSHAYEHHS] HOBOTO KPEIUTOPA
BIIOYBAETHCS BXKE MICIS YKIAMaHHS 3a3HaUY€HOro JoroBopy. Lli mpaBoBigHOCHHU
CTOCYIOThCS 1 (PI3UYHUX, 1 FOPUIUIHUX OCIO, 1 B HUX HEMAE KOJHOTO MOPYIICHHS
HOPM LIUBUIBHOTO 1 TOCTIOJIAPCHKOTO MIpaBa.

Ane, cnuparyuch Ha HOPMHM 3aKOHOJABCTBA YKpaiHH, IO PEryJroe
0aHKIBCHKY MisUTBHICTh, MOKHA BH3HAUUTU TPyOE TMOPYIIEHHS BHMOT IIOJO
posroJiomieHHs 1HGopMmarlii, sSKa CTAaHOBUTH OaHKIBCHKY TaeMmHUIt0. [lig miro
pexuMy «OaHKIBChKa TAEMHHUIISD» Tiananae iHdopMaiis moa0 (iHAHCOBOTO CTaHy
KpEAUTOOTPUMYBaya, MOro omepauiid Ta yroa, mpo MOro OpraHizauiiHO-IPaBOBY
CTPYKTYpY, HampsiMU IisUIbHOCTI Tomio [6]. banku 3000B’s3aH1 3a0e3MeUUTH
30epexkeHHs 1HGopMallii, 10 CTAaHOBUTH OAHKIBCbKY TaeMHMIIO. PoskpuBatu ii
0aHKIBChbKa yCTaHOBA Ma€ MpPaBO TUIbKU 3 MEBHUX MIACTaB OOMEXKEHOMY KOy

88



cy0’€KTIB, BUUEPITHUNA TEepeNiK SKUX HABOJIUThCS B cT. 61 3akony Ykpainu «Ilpo
0aHkM 1 OaHKIBCBKY AisUTbHICTBY [6]. | BigcyTHs Oyap-sika iHGopMarllis, mo J0CTy
10 OaHKIBCHKOI TAEMHHIII MOXXHA HAaJaBaTH Ha MiJICTaBl JOTOBOPY (DaKTOPHUHTY
1HIIH 'opuAnYHIA 0c001 — (PiHAHCOBIN yCTaHOBI, 10 «Kymnuiaay 6opr! JomiasHIM
Oyne HaragaTk 1 TPO KPHUMIHAIBHY BIATOBIAAIBHICTh 3a PO3TOJIOMICHHS
KOMepIiifHOiT abo OaHKIBCHhKOI TaeMHHIN, mependadeny cr. 232 KpuminambHOTO
KoJiekcy YKpainu [4].

3aranmpHa Ta  CyJOBa  MpPaKTUKa  JIEMOHCTPYIOTb  HEOOI3HAHICTh
KPEAUTOOTPUMYBAUIB Yy 3a3HAYEHUX BUIIE MPABOBIIHOCUHAX, IO B MOJAIBIIOMY
TATHE 32 COOOI0 KOJIO MpOOJIeM, MPU BUPIIIEHHI SKUX MOKHA MOHECTH (h1HAHCOBI
BTpaTU B pa3u OuIbIIe, HDK OTPUMAHO OaHKIBCHKMX KPEAMTHUX KOMITIB. | moku i
MUTAHHS HAJIKHUM YMHOM HE BPETYJIbOBaHI YMHHUM 3aKOHOJIABCTBOM Y KpaiHU 1
ICHYIOTh TI€BHI PO30DKHOCTI B PI3HHUX Taldy3sXx IpaBa, CJIiJ Iam’ sTaTd, 10
BTATHYTUCh B KPEAWTHI BIAHOCHMHM Ha0arato Jiermie, HDK BUUTH 3 HUX 3
HEBEJIMKUMH BTpaTaMu (PiHAHCOBOTO PECypCy, 3J0POB’sl Ta peImyTallii.
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noctymy: http://zakon.rada.gov.ua

11. TIpo BHeceHHS 3MiH 10 JEAKUX 3aKOHIB YKpaiHU IIOAO 3aXUCTY
CIOKMBAYIB TPU BPETYJIIOBaHHI MPOCTpodeHoi 3aboproBaHocTi [EnexTponHumii
pecypc]: 3akoH Big 19 6epesnst 2021 p. - Pexxum goctyny: http://zakon.rada.gov.ua
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TEHE3A AIMIHICTPATUBHO-IIPABOBOI'O PET'YJIIOBAHHSI
ITAPKYBAHHS TA 3BEPI'AHHSA TPAHCIIOPTHUX 3ACOBIB B CBITI

Coxkonenko /I.B., actiipanT,
3anopi3pKuii HaIllOHATHHUI
YHIBEPCUTET

BrpoBakeHHS HOBUX MIAXOAIB aJMIHICTPATUBHO-TIPABOBOIO PEryJIIOBaHHS
chepu mapkyBaHHS Ta 30epiraHHs TPaHCHOPTHHUX 3ac00iB B YKpaiHi HEMOJXKJIMBE
0e3 ToCIHKeHHS TeHe3H 1IbOT0 SIBUIIA Y CBITI, a caMe B KpaiHax €Bpormu.

Jlns 3a0e3nedeHHs MOAaNbIIOro PO3BUTKY JaHOI raigy3l B YKpaiHi,
HEOOX1THO  3aMmo3u4YuTH €(EeKTUBHI CTpaTerii po3BUTKY, B SKUX OyAe YITKO
BU3HAYEH] 3aBJAaHHS, BU3HAUYEHHHA CyO’€KTHUN CKJIaJl BUKOHABLIB Ta BpaxOBaHi
HalllOHAJbH1 OCOOJIMBOCTI MPABOBOI CEPENN Ta EKOHOMIYHUX MOMKIHUBOCTEH.

YrpaBniHHS MapKyBaHHS € BaXKIMBUM 1HCTPYMEHTOM JOCSTHEHHS PATY
COLIIAIbHUX IIUJIeH, SIKMI Y9acTo 3anuiiarbes 0e3 HajexxHoi yBaru. Y XX CTOJITTI
MicTta €Bpony, sIK 1 B yCbOMY CBITi, BAKOPUCTOBYBAJIM MOJITUKY MapKyBaHHS, 1100
CTUMYJIIOBaTH CTBOPEHHSI JOJATKOBUX MapKyBaJbHUX MICIh 32 MEXaMH BYJIHIIN 3
HaJI1€0 BUPIIIUTYU CUTYAIIIIO, 1110 CKJIajacs.

B ocranHI necATUIITTS BCe OLIbINE €BPONEUCHKUX MICT MPUMIILIN 0 3MIHU
MOJIITUKH B cepl mapkyBaHHs . €BpoOneNCchKl rPOMaJIIHA BTOMUJIKCS BiJl TOTO, IO
MICIl TPOMaJICBKOIO KOPHCTYBaHHS 1 TpPOTyapu 3aiHATI NIiJ mapkoBKy. Koxkhe
napkomiciie 3aitmae Bin 10 10 25 M?, a OKpeMoO B3ATHUN aBTOMOOUTICT BUKOPUCTOBYE
IIOAHS BIJ JBOX N0 H'ITM PI3HUX CTOSHOK. Y TYCTOHACENEHUX €BPONEUCHKUX
MICTax 3pocTaroya KUIbKICTh HACEJICHHS MOYali0 CTAaBUTH Tij] CyMHIB JOUIIBHICTD
HICTh BUKOPUCTAHHS Mi13€pHUX MICIIb TPOMaICbKOTO KOPUCTYBaHHS M1 NapKOBKH, a
TaKOX CTBOPEHHSI MApKOMICIIb B HOBHX OymiBiIsX. HeBaXIMBO CKUIBKA HOBUX
napkoBOK a00 aBromarictpaieid moOymoBaHo [1], CKym4eHHs TPaHCIOPTY TUTBKU
MOTIPIIYEThCS, MPU YoMy NpUurHOI0 50% 3aTopiB € BOAll, SIKI HAMOTYIOTh KOJIa B
MOIITyKaX JIEMIEBIX aBTOCTOSHOK.

[Tounnaroun 3 1960-x pokiB, TOJIOBHUM YMHOM B LIEHTPaJbHIA YaCTHHI MICT
€Bponu, BiIOyBaeThCA MOCTYNOBUM Tmepexin Bl 0Oe3nmagHoi abo moraHo
KOHTPOJBOBAHOT CHCTEMH POOOTH TAPKOBOK JIO TOJITUKH OOMEXEHHS 3 METOIO
BPIBHOBa)KEHHS 3pOCTAI0YOro nonuty Ha napkomicii. [licas Jlpyroi cBiTOBOI BifiHH
3 MOSIBOI0 HOBUX JKUTJIOBUX DailOHIB B €BPOINEHCHKUX MICTax IodYaja 3pOCTaTH
KUIBKICTh BJIACHUKIB 1 KOPUCTYBadiB aBTOMOOUIRHHUM TpaHCHOPTOM. BuHsATKOM
Oyna Cxigna €Bpora, e KUIbKICTh aBTOBJIACHUKIB MMOYasia 3pOCTAaTH 3 BBEJICHHSIM
pUHKOBOI eKOHOMIKK B 1990-x pokax. Po3BUTOK HOBMX MICTEUYOK 32 MEKaMU MiCTa
4acTO Hac]iyBaju TUX TEHJEHIIH, AKi CBOro 4acy noMiHyBaiu Ha puHky CIIA,
Kanagu Ta ABcTpanmii, 1 B OUIBIIOCTI BHUMAJAKIB BCE WIE MPOJOBKYIOTH OyTH
aKkTyalbHUMU. JKHUTeNl rycTOHaceNeHUX MICT TOYald MapKyBaTH CBOI TPaHCTIOPTHI
3aco0u moOsu3y OYIMHKY, 4acTo OJOKYHOYM MIMIOXIAHI JAOPLKKKA 1 MPODLKIKY
YacTHHY JIOpOTH, TPU3HAUYEHI NN pyXy TpaHCHopTy. TpoTyapu NpakTHIHO
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nepecTajid 1CHyBaTH, IOCTYHAalOYUCh MICIIEM NapKyBaJlbHUX MaiaHuMKax 1
PO3IIMPEHHS JTOPOKHBOTO TOJOTHA. TakuM YHMHOM TPOMAACHKHIl MPOCTIpP
MOCTYIOBO MEPEUIIUIO B pyKH BJIACHHUKIB IPUBATHUX aBTOMOOLIIB.

SK TIABKM BYJIWYHI TMAPKOBKH OUIBIIOCTI €BPOMEMCHKUX MICT OyiH
3aloBHEHI1, MiCIIeBa BJIaJja MPUNAIILUIN O BUCHOBKY, 1110 IM HE BUCTAa4a€ KOIITIB, 1100
3aJI0BOJIFHUTH 3pPOCTAIOYUI MOMUT Ha JOJATKOBI MapKOMICIS,, TAKUM YHMHOM BOHH
noyaiad YKJIaJaTH KOHIECIHHI JOTrOBOPHM 3 NPHUBATHUMU MApKOBKAMH, YacTO
JloBroTpuBaiuii a00 Ha HEBU3HAYEHUN TEPMiH, 3 METOIO MOOYIOBU Ta yNPaBIIHHSI
NapKyBaHHA 3a MeXaMH BYJIMIb. byJiBelbHI HOPMH TakOX 3MIHWIJIKCS.
HoBoOynoBu - komepIliiHi, >KMTJIOBI, OCBITHI Ta 1HIIOTO poay - OyJin 3000B's3aH1
3a0€3MeUNTH TaK 3BaHy IapagurMy MOOUIBHOCTI MalOyTHHOTO, TOOTO MICIlSI JJIs
NapKyBaHHS TpPUBAaTHUX aBTOMOOWLIIB. Ili JBa mOMITHYHI pillleHHS - BTpaTa
KOHTPOJIIO HaJ PEECTPOM IM03aBYJMYHUX TMAPKOBOK 1 CTBOPEHHS YHUCIECHHUX
KBaJpPAaTHUX METPIB HOBUX MApPKOMICUb - CTBOPUTH TaKy CHCTEMY MpPONO3MULII B
00J1aCTI MapKyBaHHs, SIKY OTIM BaXKO OyJI0 3MIHUTH.

Omutata 3a KOPHCTYBaHHS BYJMYHOI MapKyBaHHSIM OyJjia BCTaHOBJICHA MJIs
TOTO, MO0 ONTUMI3YBaTH BHUKOPHCTAHHS Y3014us TpoTyapy, IIO BIUIMBAE Ha
KOe(DIiIleHT BHUKOPUCTaHHSA, 1 MIHIMI3yBaTH KUIbKICTb aBTOMOOLIIB, IO
CIIOBUIBHIOIOTh PyX B TOIIyKax MapkoMicip. [liHa BU3HAYa€THCS MO YYTIMUBOCTI
MonuTy (TOOTO B 3aJIEKHOCTI Bij 3alIOBHEHOCTI a00 HAsBHOCTI BUIBHUX MICIb).
Bonii mapkyroTecsi B MakCUMaibHIA OJU3BKOCTI BiJl MyHKTY MpU3HAYCHHS, HABIThH
SKIIO TP I[bOMY BOHHU OJIOKYIOTh CMYTY PyXy TPAHCIIOPTY a00 MIIIOX1IHI JTOPIKKH.
PuHKOBI I11IHOB1 MeXaH13MH MOXKYTb JIOMIOMOI'TH 3MIHUTH MOBEAIHKY THX, YAH BHOIP
3po0JieHHii Ha KOPHUCTh aBTOMOOUIHLHOrO TpaHcmopTy. [apmoHizaiis IiH Ha
BYJIMYHY 1 TO3aBYJMYHY MApKOBKY € BaXJIMBUM I1HCTPYMEHTOM, SIKHUH 3MYIIY€E
BOAIIB poOuTH BUOIp HAa KOPHCTh I[O3aBYJUYHUX MApKOBOK. Hampukian,
MyHIIUNaapHl napkiiru B CrpacOyp3i KidbKa NiApi3aidd I[IHK Ha BapTICTh
BYJIMYHUX MAPKOBOK 1 TAKMM YWHOM CTHUMYJIIOBAIIU BOAIIB MAapKyBaTHCS 32 MEXaMH
Bynuiti [3].

PozauBnsitouncs n1ocBig BenukoOpuTaHii, MOXHa BHUKOPHUCTaTH MOJIEIb
Jlonpona, Ta BrnpoBaautH ii y Kuei. Piumona-Ha-Tem3i - 3eieHuil 1 3aMOXXHUHN
OKpYT Ha MiBACHHOMY 3axo/1 JlonaoHa - nepumum B 2007 polui BUAAB MEPENyCTKU
Ha MapKOBKY 3a MICIIEM MPOKUBAHHS 3 YPaxXyBaHHSIM PiBHS BHKHUJIB BYTJIEKHCIIOTO
razy. 3 TOro 4acy dYacTKa BHWJIAHHX IMEPEmyCTOK IS HaOUIbI TOKCUYHUX
aBromMoOuUTiB Brana 3 16% m0 13%, a KUIBKICTH TPOIYCKIB, BUJAHUX HAWMEHIII
TOKCUYHUM aBTOMOOWIIB, 3pocia 3 25% no 32%. PiuMoHA TakoX € Mmeprmm
OKPYTOM, SIKMi 3pOOMB KPOK BIIEpE]] 1 BBIB OIUIATy HAa BYJIMYHUX 1 MO3aBYJIOYHHX
MapKOBKaxX 3 ypaxXyBaHHSM BHWKHUJY IIKIJIMBHUX PEedoBUH B atMocdepy. Ormata
IPOBOAATHCS 3 JOMOMOIOI0 Ha IO TMOCIYr TeNe(OHHOTO 3B'A3KY HUIIXOM
npua0aHHs NepeaIIaueHoro kKaptu PiuMoH, 3 SIKOi 3HIMAIOThCS TPOILI KOXKEH pas,
KOJIM BOJINA TMAapKye€ B MICILSX, OCHAIlEHUX JIYWIbHUKOM. B Mexax 1i€i cxemu
CTaHJapTHUN Tapu( Ha MapKyBaHHS 301IbIIUBCS HA 25% 1 BOIT 3 MaJTOTOKCUYHUX
aBTOMOOLJISIMH 3MOTJIM OTPUMATH 3HUXKKY [2].
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[[lo6 oTpumaTH MIATPUMKY MICIEBUX MIANPUEMCTB 1 OI3HECIB B NHUTaHHI
BIIPOBA/KEHHSI CXEMH OIUIATH 3 YPaxXyBaHHSIM BUKUIB TOKCUYHHUX PEUOBHH, pajaa
OKpPYTy BHUCTYNHB 3 MpOMNO3uIlielo ma Ha3Boio 20:20 sKke MT03BOJISIE€ BOIISAM
3aMUIIaTA CB1 aBTOMOOLUIs Ha BYNWYHIN mapkoBmi Ha 20 XBUIMH BChoro 3a 20
MEHCIB, TAKUM YMHOM CTUMYJIIOIOYH BiBiAyBauiB pailOHY MIBU/IIEC KOPUCTYBATHCS
MOCTyraMH MICIIEBUX Mara3uHiB. MajgoToKkcuuHI aBTOMOOUTI TaTaTh 10 TeHCIB 3a
TOM ke mpoMixkoK dacy. Y 2010 poiri HOBU KOHCEPBATUBHUN ypAl, IKUW MPHUIAIIOB
70 BJIaJIM, BiJIpa3y CKacyBaB 3aKOH IMpO Tapudu Ha KOPUCTYBAHHS MApKOBKOIO 3
ypaxyBaHHSIM PiBHS BUKHIIB TOKCUYHHUX PEUYOBHH B PiuMonmi. B iHmuxX okpyrax
1ei 3aKOH MPOIOBXKYE miatu [4].

OTxe, AKIIO aHAJII3yBaTU ICTOPUYHUN aCHEKT, PO3JAMBIISITHCS Ta BUBYATH
BeChb MUIAX 3apyODKHUX KpaiH, TO HaMmaranHs OOMEXHUTH BUKOPHUCTAHHS
aBTOMOOLTIB 3a J0MmoMoror pedopMy TMapKyBaHHS O3HAYa€ MpUUMaATH Taki
1HHOBAIlIiHI METOJM SIK OIJIaTa 3a MAPKOBKY MO Tene(OoHy, ACUTHYBaHHS MPUOYTKY,
3aydeHHS  JCepXKaBHO-TIPUBATHOTO MapTHepcTBa. [liATpuMKa  anbTepHATHB
aBTOMOOUTBHOTO  TPaHCHOPTY  O3Ha4ya€ po3poOKYy TMOJITUKA  OOMEXEHOTro
NMapKyBaHHSd 3 BUKOPUCTaHHSM (DIHAHCOBUX, [PABOBUX, OYJIBEIbHUX 1
TEXHOJIOTIYHUX 3axoAiB. YucCTUM pe3yiabTaToM Oyne Ouibln 30alaHcoBaHa
TPaHCIIOPTHA MeEpeXa B MICTI 3 MIHIMAJIbHUM MPUCYTHICTIO aBTOMOOUIBHOIO
TPaHCIIOPTY.
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EKOHOMIYHI ®YHKIIII ITPABOBOI JJEP)KABU

®poJos Opiii MukojaiioBuy,
npocdecop kadeapu nmpaBo3HaABCTBA
bepastHCBKOTO 1EpKaBHOTO
MEIaroriYyHOr0 YHIBEPCUTETY, J.10.H.,

npodecop

®poJoBa I'aqiuna IBaHiBHA,
JOLIEHT Kadepu MEHEIKMEHTY
TOB "bepasiHCbKUI YHIBEPCUTET
MEHEPKMEHTY 1 0i3Hecy", K. €. H.,
JOLICHT

VYkpaina, BigmoBigHo g0 cr.l KoOHCTUTyIII, € CyBepeHHa 1 HE3aIeXKHa,
JIeMOKpaTU4YHa, coIllajibHa, IIpaBoBa JepxkaBa. JlepkaBa 3abe3medye CoIllabHY
CIIPSIMOBAHICTh €KOHOMIKHM (YacTMHA 4eTBepTa cTaTTi 13), 4TO € OCHOBOIO MJIs
peaimizaiii comiaJbHHX IIpaB TPOMAJIsSH, 30KpeMa, Ha COLIAIbHUM 3aXHCT Ta
nocTtaTHid >kutTeBud piBeHb [1l]. Onmnak OcHoBHUM 3akoH YKpaiHU HE Ja€
XapaKTEPUCTUKY (PYHKI[IH COLIIAJIbHOI JEPKaBH.

VYcmiiHa comianbHO-eKOHOMIYHA TOJIITHKA 3aX1THO-€BPOIMEUCHKUX TTPABOBUX
Jiep’kaB J100pe BijoMa B yChOMY CBITI. Pe3ynbpTaTu 11l€i MONITHKKA HACTUIBKH
OYEBU[HI, IO LIJIKOM OOTPYHTOBAHO MOKHAa IOCTaBUTU NIHUTAHHS - YU MOXKE
yKpaiHChKa MpaBoBa JiepKaBa MEePeHHATH Y HUX LIed 10CcBi? Y YoMy MpUYMHA ITUX
yCHIXiB, SKUM TMepeiiK MepHIoYEeproBUX COLIATbHO-EKOHOMIYHUX  (DYHKIIIH
HEoOX17IHO 3/iiicHIOBaTH Y KpaiHi?

Teopis 1 MpakTUKa COLIAJIBHOI JIepKaBU 3HAMEHYIOTh COOOI0 SIKICHO HOBHUU
eTan pPO3BUTKY JEpP>KaBHOCTI, KOJM NPOrPAMHOI0 IUUUII0 JIepkKaBU CTaJo
3a0€3Ne4eHHs] TITHUX YMOB JKUTTA 1 OJaromoiyydst BCIX T'pOMaIsiH Ha OCHOBI
COLIAJIbHOI CIIPaBEJIMBOCTI 1 MpaBa, 3r0AM, COJIAAPHOCTI Ta NAPTHEPCTBA.

CoulanpHa aepxaBa peaizye cede 3a TonoMoror (QpyHkuid. B ropuanuHiii
Hayll mia QYyHKUIAMH AEp>KaBH NPUHHATO PO3YMITH OCHOBHI HANpsIMKH HOTO i
TISTIBHOCTI, B SIKUX BHUPAXalOThCsl CYTHICTh 1 COLIaJibHE TMPU3HAYEHHS, Il Ta
3aBJaHHs 3 YIPaBJIiHHS CYCHUIBCTBOM Y BIACTHBHX JepxkaBi (opMax i MeToaax [2,
€.13-14]. dyskmii aepkaBu OararoruiaHoBi, ixX (opMmyBaHHS BiIOyBa€ThCS B
mpoleci CTAHOBJICHHS, 3MIIHEHHS 1 PO3BUTKY JepkaBu. [lociioBHICTh
BUHUKHEHHS (YHKIINA 3aleXUTh BiJ 4YEProBOCTI 3ajad, SKi IMOCTAlOTh Tepen
CyCHUIBCTBOM B HOTO ICTOPUYHOMY PO3BUTKY, BiJ IIEH, siki BoHa mepechiaye. Lli
3aBAAHHS ¥ [Tl HE MOXYTh OyTH JAOBUIbHUMH. BOHM 3HaXOASTHCS 1] BIUTHBOM
peaJbHUX YMOB, HAMBAXIUBIIIUMHU 3 SIKUX € €KOHOMIYHI MOXXJIMBOCTI CYCIIbCTBA,
noTpedu Ta IHTEpEeCH HACEICHHS, OKPEMUX COIIAIbHUX BEPCTB 1 TPy, MOKIUBOCTI
NapTHEPCTBA MK HHUMHM, MOpPAJIbHMM 1 KYJbTYpPHHM pIBEHb CYCHUIbCTBA,
npodecioHanizM JAep>KaBHUX CTPYKTYp, MOXIMBICTh BIUIMBY IHIIUX JEpP’KaB
€KOHOMIYHI IPOLIECH Ta 1H.
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VY pi3Hi ICTOPUYHI EPIOAU MPIOPUTETHE 3HAYEHHSI HAOYBAIOTh T1 UM 1HII LI1JTI
il 3aBIaHHS JIep)KaBH, a OTKe, 1 pi3HI Horo ¢yHkiii. Ha omHMX eTanmax 1EeHTp Baru
MEPEHOCHUTHCS B Cepy €KOHOMIKH, TOMY B JISIIBHOCTI JEPXKaBU KIIFOYOBE MiCIIe
3aiiMae eKOHOMIYHa (DYHKIiS;, Ha 1HIIMX - B 00JIACTh MOJIITHKH, 3BIJCH ITiIBUIIICHA
yBara 0 peamisamii GyHKIIH ASp>KaBHOI BJIAJOI0 TOINO. 3HUKAIOTh OJHI (DYHKIIIT,
BUHHKAIOTh 1HIIII.

@OyHKIIIT TMpaBoOBOi JepKaBH Pi3HOMaHITHI. Tak, BIAMOBIMHO 10 MPUHITUITY
noauTy Biaau (GYHKINT MOJUISIOT, Ha MPaBOTBOPYI, YIPaBIIHCHKI, CYJOBi; 3a
MaciTaboM 1 CHOPSIMOBAHICTIO - Ha BHYTpPIINIHI W 30BHIIIHI; 3a 3MICTOM
31ACHIOBAHO]T JISIBHOCTI TOLIIO.

Bianosimno no0 cr.17 Kouctutymii VYkpainu: "3aXucT CyBEpeHITETy 1
TePUTOpPIABHOT  ITUTICHOCTI  YKpaiHu, 3a0e3medyeHHs i1 E€KOHOMIYHOI  Ta
iHpopMarliiinoi Oe3neku € HAWBaXIUBIMMMHU (PYHKIISIMUA JEep)KaBH, CIIPABOIO
BChOr0 YKpaiHncbkoro Hapoy" [1].

CTOCOBHO 40 KOHIENTYaJbHUX 3acall COI[lalIbHOI JAepaBH, BU3HAYCHHUX
KoHctutymiero 1 3 ypaxyBaHHSIM YKpaiHCBKOI MOJIEIl PO3BHUTKY, BHILISIOTH
HACTYIIHI TPYNH ACP>KaBHUX 30BHINIHIX 1 BHYTPIIIHIX (QyHKIIIH:

1) opranizaiiisi Ta 3aXUCT TEPUTOPIi 1 IPOCTOPY YKpaiHU;

2) 3a0e3MneUeHHs CYBEPEHITETY 1 MIXKHAPOJIHE CITIBPOOITHUIITBO;

3) mpaBOBUH Ta COLIAILHUN 3aXUCT IPOMAJISH 1 HACETICHHS;

4) 3a6e3MeyeHHs OCTYIaJIbHOTO EKOHOMIYHOTO PO3BUTKY KpaiHH;

5) 3nilicHeHHs €(peKTUBHOI HOPMOTBOPYOI Ta MIPABOOXOPOHHOT isUTBHOCTI;

6) 3a0e3MedeHHs] COIIAbHOTO PO3BUTKY KpaiHW 1 (OpMYBaHHS JIIOJAUHU
HOBOTO THITY;

7) oprani3zaiisi €heKTUBHOTO (PYHKI[IOHYBaHHS CUCTEMH OpraHiB JIepXKaBHOT
BJIA/IM, B3AEMO/IIS iX 3 IHCTUTYTaMH TPOMAJITHCHKOTO CYCHIJIBCTBA Ta CTPYKTYypaMu
CaMOBPSIyBaHHS.

3 ornsiy Ha PI3HOMAHITTA acHeKTiB Kiacuikauii Ta BUCBITICHHS (DyHKIIIN
JIEp’KaBH, BAXXJIMBO BIJI3HAYMTH, IO OJHA 3 (PYHKUINA Jep:KaBU Mae OE3CyMHIBHY
CTaOlIBHICTh (3 TMO3UIII CBOrO0 ICHYBaHHS) 1 OJHOYACHO MIHJIUBICTh, IO
BUSABJIAETHCA B IIMPOKOMY Jiala3oHi CBOTO 3MicTy. MeThes, 3BHYANHO X, TPO
€KOHOMIYHY (PyHKII10 AepkaBu. OCHOBHE MpPU3HAUYECHHS JA€pkaBU B cpepi pUHKOBOI
€KOHOMIKH - BCTAHOBJICHHS HEMOPYIITHUX OCHOB i1 ()yHKITIOHYBaHHS Ta BU3HAYCHHS
peXUMY MOBEIIHKU Cy0'€KTIB rocroilapioBaHHs. bijiiie Toro, nepexia 10 pUHKOBOI
EKOHOMIKHM Tepefdavae 3aKOHOJABYE 3aKpIIUICHHS CTaTyCy BCIX YYaCHHKIB
rOCTI0IaPCHKOT AISTILHOCTI.

Bigomi exonomictu K. Makkonsnemn 1 C. bpro 10 ojHi€l 3 HaWBaXJIMBIITHX
EKOHOMIYHUX (YHKIIIN JepKaBU BIAHOCATH (YHKIIIFO €EKOHOMIYHOI cTadim3artii. Sk
BiJI3HAYAIOTh HAYKOBIII, 1151 «...HAHOBIIIA, B JESKUX BUIAKaX HAUOLIBII BaXKIIMBA
GyHKLIS ypsoy NoJsrae B ToMy, o0 cTallIi3yBaTi €KOHOMIKY, TOOTO lonoMaratu
€KOHOMIII1 3a0e31euyBaTh OBHY 3alHATICTh PECYpCiB 1 CTaOIIBHUI PiBEHB LIH» [3,
c. 84].

HoGeniBcbkuii laypeaT, aMepuKaHChbKUM eKkoHOMICT J[. bbrokeHeH BUALIsIE
1B1 ToJIOBHI (QYHKIIT aepkaBu — 3axuchy ( protective) i npodykmueny (productive)
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abo eupodonuuy. ToOTO nepkaBa SK ITHCTUTYT IMOJITAYHOT OpraHi3allii CyCcHijJbCTBa
MOXE CHPHSITH CHUIBHINA MiSTIBHOCTI BCIX CyO’€KTIB CyCHUIBHMX BIJHOCHH 1
MiIBUIIYBAaTH PIBEHb EKOHOMIYHOTO TOOpOOYTY KpaiHU ABOMA MIISTXaMHU:

a) 3a0e3IeuyBaTH 3aXUCT JKHTTS JIIOJACH, IXHBOI CBOOOIU 1 BIACHOCTI, SIKIIO
iXHs BiacHICTh HaOyTa 3aKOHHHMM NUISIXOM, 0€3 3aCTOCYBAaHHS CHJIM, IIaXpaicTBa
a00 KpagiKKH,

0) 3abesmeuyBaTH TIEBHI CYCIUIbHI Ojara, sKi MaroTh crenudivai
BJIACTUBOCTI, 1[0 HE Jal0Th 3MOTM OTPUMATH iX 3a JIOMOMOTOI0 PUHKOBHUX
MeXxaHi3MiB [4, ¢. 34].

JlocmigHuKaMu BUAUISIOTHCSI HACTYITHI OCHOBHI cpepH AiSIILHOCTI JIepKaBU B
PUHKOBIN €KOHOMIIIl Cy4acHUX KpaiH:

1) BCTaHOBJIEHHS €KOHOMIYHUX MPABHJI I'PHU, TOOTO BHUJIAHHS HOPMATHUBHUX
aKTiB, 110 BU3HAYAIOTh MOBEIHKY CYO0'€KTIB €KOHOMIYHOI Ta 1HIIOI TOCIOAapChKO1
JUSITBHOCTI SIK1 MOIIMPIOIOTHCS HAa BCIX YUaCHUKIB PUHKOBUX B1HOCHH;

2) KOHTPOJb 3a JOTPUMAHHSM BCTAaHOBJIEHUX MPABUJI 1 3aXUCT YYACHHKIB
€KOHOMIYHMX BIAHOCHUH BiJl OyIb-SKUX MPOTUIIPABHUX J1H;

3) 3nificHEeHHs TpaBa BJIACHOCTI (Jep>KaBHO1) HapiBHI 3 IHIIUMHU YYaCHUKAMHU
€KOHOMIYHOT'0 000pOTY;

4) eKOHOMIYHE pEryJIlOBaHHS, WIATPUMKA 1 CTUMYJIOBaHHS CyO'€KTiB
PUHKOBUX BIJTHOCHH.

B Vkpaini ekoHOoMiuHa (YyHKIIIS JEp)KaBU MOBUHHA MPOSIBISATUCS B TPHOX
ImocTacsiX: aJieKBaTHE IHTEpecaM pPHUHKY TMPaBOBE pEryJIOBaHHS, >KOPCTKUN
aJMIHICTPaTUBHUN KOHTPOJIb, BUKOPUCTAHHS JEP>KABHOI BIACHOCTI.

Ha Hai norusii B CydacHUX yMOBaxX 0COOJIMBOrO 3HAaYeHHSI Ha0yBae (DyHKIIis
JIep’KaBH, CHOpsIMOBaHA HAa 3aXUCT CEKOHOMIYHUX 1HTEpeciB YKpaiHu, ii
TOBAPOBUPOOHHMKIB  BiJI ~ 30BHINIHROTO  BTPYYaHHS  IHINUX  JEpXKaB 1
TpaHCHAI[IOHAIIbHUX Kopnopauid. Ha cporogHimHiii neHb, B MpoOLEci CBOro
po3BuTKy, HalOIbIIl THK HamatoTh, K0 HE BU3HAYAIBHUM, TO, Y BCIKOMY pa3sl,
3HAYHUW BIUIMB HA CBITOBUM PHUHOK B TOMY YMCIIl 1 Ha €KOHOMIYHI MPOLECH SIKI
MpoTikaroTh B YkpaiHi. Came 30BHIIIHE BTpy4YaHHS HETaTUBHO BIUIMBA€E Ha
E€KOHOMIYHHI PO3BUTOK KPaiHMU.

Ha mizncraBi BUIIEBUKIIAICHOTO, HA HAIIl MOTJIS, MOKHA BUILIUTH HACTYIIHI
OCHOBHI TOJIOBHI €KOHOMIYHI (yHKIII JepkaBM B KpaiHax 3 TakK 3BaHOIO
NEPEeXiTHOI0 EKOHOMIKOIO B TOMY YHCII1 i Y KpaiHu:

1) po3neprxaBieHHs 1 TPUBATU3AIIIS;

2) cnpusHHS y QopMyBaHHI 1HGPACTPYKTYPH COILIATIbHO-OPIEHTOBAHOTO
PUHKOBOI'O TOCIIOIAPCTBA;

3) dopmyBaHHS KOHKYPEHTHOTO CEpPECIIOBHMINA 1 BCTAHOBJCHHS PIBHHX
"mpaBui rpu', M0 nepeadayac:

a) (pikcalliro IpaBOBOrO CTATYCy BIACHOCTI (A€p>KaBHOI, IPUBATHOI) ;

0) BU3HAYCHHSI BUJIIB CY0'€KTIB TOCIOIAPCHKOT MISUIBHOCTI, @ TAKOX MOPSI0K
iX Jep>KaBHOI peecTparlii;

B) JIIIIEH3YBaHHSA OKPEMHUX BHUJIB FOCTIOAAPCHKOI AISUIBHOCTI;

I') KOHTPOJb 3a AISUIBHICTIO TOCHOAAPIOIYMX CYO'€KTIB (MPOTUIOKEKHUMH,
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CaHITapHUM, PIHAHCOBHI Ta 1H.);

J1) BCTAHOBJICHHSI OCHOB CITPaBEJIMBOI MMOIATKOBO1 CUCTEMHU;

€) 3a0e3IeueHHs 3arajJbHOTO IIPABOBOTO PEKUMY TOCIIOAAPIOBAHHS TSI BCIX
cy0'eKTiB

€) 3aXHCT EKOHOMIYHHMX IHTEpECIB YKpaiHW BiJ 30BHIIIHBOTO BTPYYaHHS
THIINX JIep>KaB 1 TpaHCHALIOHATBHUX KOPIIOPALIii.

Bukopucrana jgireparypa:

1. Koncturyuia Ykpainu. (Binomocti BepxosHoi Paau Ykpainu (BBP), 1996,
Ne 30, cr. 141). URL: https://zakon.rada.gov.ua/laws/show (nara 3BepHEHH:
10.05.2021).

2. Kykcun M.H. MarpeeB I1.A. Teopernueckre OCHOBBI KiacCHUDHUKAIIMH
bynkuiii npasa. FOpuouueckas nayka. 2012. Ne 12. C. 13-18.

3. Makkonnemn KommOemn P., bpio Crarmm JI. DKOHOMHKC: TPHUHIIHITHI,
po0JieMbl M MOJUTUKA:TIEP. ¢ aHr.. 16-e¢ mu3g. M. : Uudpa-M, 2007. XXXVI,
939c¢. Ilepesox m3xa.. Economics/ Campbell R. McConnell, Stanly L. Brue. - 16th
ed., 2005.

4. bpennan JIx., berokeHen Jxk. Ilpuumna npaBwi. KoHcTtutyuuoHHas
nonutnueckas sxkonomus. CI10.: Dxonomuueckas mkona, 2005. 272 c.
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HAIIPAM 2
HAYKOBI TE3H KYPCAHTIB TA CTYAEHTIB-IIPABHHKIB

SECTION 2
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PEAJIIBAIIA ITIPABA HA IH@OPMAILIIO
B AIMIHICTPATUBHOMY IIPABI

Antunosa A. K., kypcanTka
JIHITTPOIIETPOBCHKOTO JIEP>KAaBHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB
bakyJIbTeTy MArOoTOBKH (haxiBIliB
JUTSL TIIPO3/IUTIB CTPATEr1YHUX
PO3CIIiTyBaHb

HaykoBuii KepiBHHK:
JlorBunenko b.0., nokTop
IOPUINYHHUX HAYyK, Ipodecop

KoXHOro JTHA MU CTHKaeMOCS 3 MEBHOIO KIJIBKICTIO 1H(OpPMAIIiI0, YUTAIOUU
raseTry 4d JUBISAYUCH HOBUHU. Ha choromHi Mu 3anexxHi Bijg iHGopmarli i 6e3 Hei
HE MOYKEMO ICHYBaTH B Cy4aCHOMY CYCHUIbCTBI. [IpoTe uM 3aMHUCIIOBaIuCh MU Haj
MATaHHSAM TTOPYIIEHHS JaHOTO TIpaBa.

Bynp-sika 0co01 y cydyacHOMY KUTTI MOXE HOPMaJIbHO (DYHKIIIOHYBaTH JIUIIIE
3a yMOBH JocTyny 10 iHdopmMaiiii. CaMme TOMy MU TOBHHHI PO3YMITH, 1110 Cy4acHE
KUTTS JIIOJIEM Hacammepea 3aleXUTh BIJT KUIBKOCTI Ta SIKOCTI OTPUMAaHO1
iHpopmMmarlii, TOOTO MOXKHA CKazaTd, IO Ha ChOTOJHI 1H(OpPMAIS BHUCTYMHAE
CTUMYJIOM TIOBEIHKHU JIJIs1 JIFO/ICH.

Posrasparoun nane nuTaHHS 3 MO3UIT aJIMIHICTPATUBHOTO MpaBa MU IMOBHUHHI
3BEpHYTH 0coOJMBY yBary Ha crtarTio 212-3. Kotpa 3a3Hauae mokapaHHs 3a
HeonpuitoiHeHHs 1HopMarttii. Buxoasuu 3 1150ro Mu po3ymiemo, 1o iHdopmartis
KOTpa 3a3HaueHa B JaHId CTaTTI NMOBMHHA OYyTHM JOCTyMHA KOXHOMY, a 3a ii
IPUXOBYBaHHS Mepe0aueHHa aMIHICTpATUBHA BIAMOBIIATBHICTS [1].

Bigrakx Mu NOBUHHI pO3yMiTH, 10 OO0 €KTOM TPABOBIAHOCUH Y
aZAMIHICTpaTUBHOMY IpaBl y 1HGoOpMaLiiHii cdepl BuUcTymae came iHQoOpMaLis,
KOTpa mepedyBae B CYCHUIBHOMY OOIry, Ta BIJIHOCHO SKOI BUHHKAIOTh CYCIIUJIbHI
BIJIHOCHHM, W0 PETYJIOIThCS MpaBoM. [Hdopmallisi KoTpa BHUCTymae 00 KTOM
aJMIHICTPaTUBHO-TIPABOBOTO PETYJIIOBaHHS BHUCTYIA€ PE3YJbTATOM aHAIITUYHO
CUCTEMHO1, KOOPJIMHALIIMHOI 00OpOOKU aHUX, SIKa BUCTYINAE y BUIIISAL JOKYMEHTA
a00 myOJIIYHO OTOJIONICHUX BIIOMOCTEN MpO MOli Ta SBUINA, 110 BiAOYBalOTHCS y
CYCIUIBCTBI, JIEpKaBl Ta HABKOJHUIITHHOMY CEPEIOBHIII 1 SIKI BUKOPUCTOBYIOTHCS B
YOPaBIIHCHKIN TiSIBHOCTI.
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VY naHomy acrekTi mpaBo Ha 1HPOPMAIIiI0 — OJTHE 3 HAWOLIBII BAXIMBUX MPaB
moaunu. IlpaBo Ha iH(poOpMalil0 BITHOCUTBCA JO TMpaB TPOMaAIsSH Yy
aaMi"ictpaTuBHOMy mipaBi. [IpaBo Ha iH(dopmaliito, periaMeHTOBaHE HOPMaMH
aJIMiHICTpaTUBHO-1HQOPMALIIfHOTO TpaBa, — € HaJaHa MOXIIHUBICTh MO0
CTBOpEHHS, 30UpaHHs, OJep:KaHHs, 30epiraHHs, BUKOPHUCTaHHS, MOIIMPEHHS,
OXOpOHHM, 3axXHCTy iHGopMallli, Ky TpOMaIsSHUH peajizye y Mexkax IyOniuHO-
MPaBOBHX BIJHOCHH 3a YYacTIO OpraHiB JepXaBHOI BIaAM Ha TMiACTaBi
aJMIHICTPATUBHO-TIPAaBOBUX HOPM Yy (opmi 1H(DOpMaIiitHO-TIPaBOBUX BITHOCHH.

Takox He0OX1JHO 3a3HAYMTH, 1110 TIPaBO Ha 1H(oOpMaIlito 3riHO 10 cTaTTi 34
KoHcTutymiiHoro mpaBa BHUCTYINA€ KOHCTUTYIIHHUM MpPaBOM 0COOH, TOOTO BOHO
OXOPOHSETHCS JICPHKABOIO HA HAWBHUIIIOMY PiBHI [2].

B agminicTpatuBHOMY IIpaBi peastizallis paBa Ha iH(opMallito 3aJ1eKUTh Bij
pEeXHMYy, 10 SIKOTO BiHECeHa Ta uM iHIma iHpopMmarisa. Tak, BIAMOBIIHO 10 3aKOHY
Vkpainn «lIpo iHpopmamito» 3a peKUMOM JOCTYIy TMOAUIEHI Ha BIIKPUTY
iHpopMmanito Ta 1HQOpMALI 3 OOMEKEHHUM JOCTYIIOM, fKa B CBOI 4Yepry
MOAUIAETHCS HA KOHPIACHIIIIHY Ta TaeMHY [3].

Peanizaiis mpaBa Ha gK Ha BIAKPUTY I1H(QOpMaLilO, Tak 1 Ha 1HPOpPMAILIIO 3
OOMEXEHUM JIOCTYNOM, B aJMIHICTPAaTUBHOMY IpaBl K 3a0€3ME€Uy€EThCS HU3KOIO
IOPUINYHUX FapaHTIi.

Takum ynHOM, peanmizalis npaBa Ha IHPOPMALIO B aIMIHICTPATUBHOMY IIpaBi
nependayvae 3a0e3nevyeHe CUCTEMOIO IOPUIMYHMX TapaHTIN 371MCHEHHS NMPaBOBUX
MOKJIMBOCTEH 1100  CTBOPEHHs, 30upaHHs,  OJEpKaHHA,  30epiraHHs,
BUKOPUCTAHHS, TMIOUIMPEHHS, OXOPOHHU, 3aXHCTy BiAKpUTOi 1HMoOpMmalii Ta
iHdopmalli 3 OOMEXKEHHM JOCTYIIOM, IO BIIOYBAEThCS Yy MeXax IyOJiuHO-
IPaBOBUX BIJIHOCHMH 3a YYacTIO OpraHiB JEpXaBHOi BJIaJAM Ta Ha IiJICTaBl
aJMIHICTPaTUBHO-TIPABOBUX HOPM Y dopmi 1HGOPMAIIIITHO-TTPABOBUX BITHOCHH.

Buxkopucrana jgireparypa:

1. Komexc Vkpainu : Ilpo AjamiHICTpaTHBHI NIpaBOMOPYIIEHHS, BiJ
07.12.1984 Ne 8073-X , morouna pemakmis: 17.03.2021 URL
https://zakon.rada.gov.ua/laws/show/80731-10#Text

2. Koncturymis Ykpaiau Big 28.06.1996 Ne 254x/96-BP, norouna penakiris
01.01.2020 URL : https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-
%D0%B2%D1%80#Text

3. 3akon Ykpainu : [Ipo inpopmaiiro, Big 02.10.1992 Ne 2657-XI1I, motouna
penaxiis : 16.07.2020 URL : https://zakon.rada.gov.ua/laws/show/2657-12#Text

BUJIU KPUMIHAJIBHOI BIITOBIJAJIBHOCTI
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Axtupcbkuit B. M.
JIHITTPOIIETPOBCHKOTO JIEP>KABHOTO
YHIBEPCHUTETY BHYTPIIIIHIX CIIpaB
(bakyJIbTeTy MArOTOBKH (haxiBIliB
JUTSL TIIPO31IIB CTpaTEryHUX
PO3CIIiTyBaHb

HaykoBuii kepiBHUK:
IIpumayenko B.D.
KaHJIUJAT IOPUANYHUX HAYK, JOLEHT

Ha choroani Mu y>ke 4acTo CTUKAEMOCS 3 TUMH UM 1HITUMU KpUMiHAJTbHUMHU
MPABOMOPYIICHHSIMU CaM€ TOMY VY CYYaCHOMY CYCHUIbCTBI ICHY€ II€BHa
HEOOXIAHICTh PO3MEKYBAHHS BHU/IB KPUMIHAJIBbHOI BIAMOBIAAIBHOCTI 3a iX
BUMHEHHS.

Biarak My MOBHMHHI 3ayBa)XUTH, IO 4Yepe3 OaraTOrpaHHICTh KPUMIHAIBHOI
BIJIMOBIJAILHOCT1 HUHI TTOKU HE ICHY€ OJIHO3HAYHOTO PO3YMIHHS ii CYTi, IPH IILOMY
TaKOX IMOKU 1110 HEMa€ MEeBHOI HarajbHOI MOTpeOu y GopMyBaHHI 3aKOHOAABYOTO
BU3HAYECHHS [TOHATTS JaHOI BIAIOBIIAIBHOCTI.

Mu MOBUHHI HAroJOCHTH Ha TOMY, III0 KPUMIHAJIbHY BIANOBIIAIBHICTE CITIJT
BU3HAUUTH SIK BIANOBIJHY pEaKUil0 3 OOKYy Jep:KaBU Ha MOPYUIEHHS 0OCO00I0
KPUMIHAJIBHO-TIPABOBUX TIOJIO)KEHb Ta HOPM a00 MEBHUM IPABOBUM HACIHIJIKOM
BUYMHEHOTO KPUMIHAJIBLHOTO MpaBoropymieHHs. CaMe TOMYy BHUXOISYM 3 BUIIE
HaBEJCHOTO0, MOYKHA CKa3aTH, 1[0 caMa KPUMIHAJIBHO BIJMOBIAAIBHICTh 3aiiMae He
OCTAHHE MICLE B IPABWJIBHOMY Ta YITKOMY PEryJIOBaHHI CUCTEMHU MOKapaHHs 0cCiO,
Kl BYMHWIM KPUMIHAJIbHI MPaBOMOPYIIEHHS, IO MOTAIIM 32 COOOI0 CYCHUIBHO
HeOe3neuHi Hacaiaku [1] .

Bigrak po3rmsgaroud BUJIM KPHMIHAJIBHOI BiAMOBIAAIBHOCTI MU TIOBHHHI
3ayBOKUTH, [0 BOHH SIBJISIOTH COOOI0 MIMPOKHM CIEKTP CBOIX MOKJIMBOCTEH
(GyHKIIIOHYBaHHS Ta HECYTh B 001 MEBHUM BU/I pealti3allii CBOiX HOPM Ta MOJIOKEHb
CTOCOBHO BHHHOIO OCOOH, SIKa BUMHMJIA MPOTHUIPABHI Jii CTOCOBHO CYCHUIbCTBA B
mijomy. s mpaBUIBHOTO Ta YITKOTO PO3YMIHHS Ta BUKOPHUCTAHHS Ha MPAKTHII
3HaHb MPO KPUMIHAJIBHY BIAMOBIIATBHICTh, HEOOXIAHO O1IbIII KOHKPETHO BHUBUYHUTH
B SJKMX BHIAJKaX Ta B SIKOMY TMOPSAKY OCOOM HECyTh KpUMIHAJIbHY
BIJIMOBIAQJIBHICT 32 BYNHEHHS OY/Ib-SIKOTO KPUMIHAJIBLHOTO MPABOMIOPYIIICHHS.

Hame unHHEe KpUMiHAJIbHE 3aKOHOJABCTBO BH3HAYA€ SK TPABHIBHO
BU3HAYATH, IO [ISHHS OCOOM € KPUMIHAJbHUM MPABOMOPYLIEHHSM 1 Ha SKi
€JIEMEHTH CKJIaTy KPUMIHAJIBHOTO MPaBOMOPYIICHHS TpeOa 3BEpTaTH yBary 3aiJis
NPaBUIBHOTO PO3YMIHHS Ta BCTAHOBJICHHS BUHH 0co0Hm [2].

TakoX MU TOBHHHI YCBIJIOMJIIOBaTH, II0 B KPUMIHAJIBLHO-TIPABOBIN HOpMI
BKa3aHl O3HaKH, KOTP1 3aKPIIUIIOIOTHCS 3 MEBHUM ypaxyBaHHSAM il BUKOHABLS Y
3aKIHYEHOMY KPHUMIHAJIILHOMY MPaBOMOpYIIeHHI. TakoxX, 3a3Ha4UMO, 1110 B HOpMax
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3aranpHoi yactuHu KK MICTATBCS TUIBKA Ti O00’€KTHBHI Ta CyO’€KTUBHI O3HAKH
CKJIaay, 110 MpUTaMaHHI yCIM KPUMIHAIBHUM IPaBOMOPYLICHHSIM a00 OaratboMm i3
Hux. [limcTaBu Ta OGe3mocepenHiil CKiIaj KPUMIHAIBHOTO MPABOMOPYIICHHS, SBJISE
cO0010 MEBHUH 3’€JHYBAILHUM «MICTOK» MK pEaJbHUM JISIHHAM Ta KPUMIiHAJIbHO-
MIPABOBOIO HOPMOIO 3aKOHY.

KpuminanbHMii 3aK0H € Ay»e BaXXKJINBOIO YACTUHOIO IPABOBOTO PETYIIOBAHHS
HAIIOi JepXaBH, a TaKOX 3aais Oe3mocepelHbOro MiATPUMAHHS 3aKOHHOCTI Ta
npOoTHUIT OyAb-SIKUX MPOSBIB 3JIOYMHHOCTI BIJIHOCHO 0C10, CyCHiJILCTBA Ta JIEPIKABU
B LILJIOMY.

Came 3BUIbHEHHS B1J] KpUMIHAJIBHOI BIIMOB1AAIBHOCTI O3HAYa€E MEBHUN (aKT
TOTO, 110 0CO0Yy He OyJie MPUTATHYTO J0 BIAMOBIAAIBHOCTI, X04a 11 0coba 1 BUHHA
y BYMHEHHI MisSHHA (111 M Oe3disUIbHOCTI), IO Oe3MOoCepeHiM YHMHOM MICTSTh
O03HaKy CKJIaJy KPHUMIHQJIBHOTO MPABOMOPYIIEHHS 1 Il JISHHS HE BUYMHEHI ITij
BIUTMBOM BIJMOBITHUX OOCTaBWH, IO MOXYTh II€BHUM YHHOM BHKIIOYUTH
3JIOYMHHICTD JISTHHS.

Bigrak Mu MOXKeMO MIMTH BHCHOBKY, II0 Y Ha ChOTOJIHI JY>K€ BaXXJIUBUM
aCMEeKTOM CYCIIJIBHOTO JKUTTS BHCTYIA€ YCBIIOMJIICHHS OCO00I0 3HAYECHHS
KPUMIHAJIBHOI BIJIOBIJAIBHOCTI 32 BUYMHEHHI mpaBomnopyuieHHs. Came ToMy MU
MMOBMHHI HAaroJIOCUTH, IO BIJMOBIJAJIBHICTG 3a KPUMIHAJIbHI MPaBONOPYIICHHS
BU3HAYAETHCS Y BIAMOBIIHOCTI JO KPUMIHAJIBHOIO 3aKOHOJABCTBA Ta HACTYIA€ y
YITKO perjaMEeHTOBAaHUX BUMAIKaX.

Buxopucrana jgireparypa:

1. XaBpontok, M.I. 3akoH npo KpuMiHaJIbHY BIAMOBIIAIBHICTh: Y YOMY CEHC?
Kpuminanbauii konekc Ykpainu : 10 pokiB o4iKyBaHb : TE€3HW JOI. Ta MOBIIOMIL.
ydacHUKiB MixkHap. cumnosiymy. (23-24 Bepecus 2011 p). JIsBiB, 2011. C. 403—
406.

2. Konexkc VYkpainu: IIpo kpuminanpHi mpaBomnopymienas Big 05.04.2001,
octanHsa penakimis: 30.12.2020 URL:https://zakon.rada.gov.ua/laws/show/2341-
14#Text

YMOBHO-JIOCTPOKOBE 3BIJ/IbHEHHS BI/I BI/IYBAHHSA
IHOKAPAHHA
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bapaa /1.0.,

KypCaHTKa 2-T0 Kypcy (haKyJIbTeTy
MiArOTOBKH (PaxiBIliB TS I APO3LTIB
CTpaTEeriuHuX PO3CIiIyBaHb
JIHIIPONETPOBCHKOTO AEPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB

HaykoBuii kepiBHUK:
IMIpumauyenko B.®., kanauaar
IOPUANYHUX HAYK, JOLIEHT

AHali3  TENepillHhOTO CTaHy HaI[lOHAJIBHOI 1 CBITOBOI KpHUMIHAJIBHOT
MOJIITHKK 3aCBIAYYy€E, MO i1 BU3HAYAJIBHOIO PHUCOI0 € TyMaHi3allsl KpUMIHAJIbHO-
npaBoBoi pemnpecii. [IpiopureTamu 1i€i AiSUTBHOCTI € JOKOPIHHA 3MIHA 1CHYIOUHX
KpPUMIHAJIBHAX, KPUMIHAJIbHO-BUKOHABUMX IPABOBITHOCHH a iX BpETyJIOBaHHS
BIIMOBITHO JO0 BUMOI MDKHApOAHO-TIpaBoBUX akTiB 1 Konctutymii VYkpainu.
Pedopma kpumiHaIbHOTO 3aKOHOJABCTBA, K 1 peai3allis AII0UYUX KpPUMIHAIBHO-
MPaBOBUX HOpM, Iepeadadae HAWIMMpIIE BUKOPUCTAHHSA OCSATHEHB IIPABOBOL
HayKH, YCBIJOMJICHHS 1 BpaxyBaHHS COIIaJIbHUX PEaIbHOCTEH, aHaI13 MO3UTUBHOTO
1 HEraTUBHOTO JIOCBiJly KPUMIHAJbHO-IPABOBOI MPAKTUKH. 3a TaKUX YMOB, Cepel
0aratbOX TEOPETUYHUX 1 MPAKTUYHHMX 3aBjaHb, SKI MOTPEOYIOTh PO3B’SI3aHHI,
CBOEI0 AKTYaJbHICTIO 1 HOBU3HOI BHUIUIIETHCS PpO3poOKa TPABOBUX 1
OpraHizamiifHMX 3acajJi YMOBHO-JOCTPOKOBOTO 3BUIBHEHHS BiA  BiAOyBaHHS
nokapanHs. He 3Bakatouum Ha 3MIHM y KPUMIHAJILHOMY 3aKOHOJABCTBI YKpaiHU
(npuitasarTsa HoBUX KpuminaiasHoro [1] Ta KpumiHambHO-BUKOHABUOTO KOJEKCIB),
MMATAaHHS BU3HAYCHHS CYyTI YMOBHO-JIOCTPOKOBOTO 3BUILHEHHS, a TaKOXK TiJCTaBH,
YMOBHM Ta TMPaBOBI HACIIJKM MOro 3acTOCyBaHHS NOTPEOYIOTh KOMILIEKCHOTO
nociikeHHsl. CboroiHi B YKpaiHi iHCTUTYT YMOBHO-IOCTPOKOBOTO 3BUIBHEHHS BIJ
BIIOYBaHHSI MOKAapaHHA Ma€ IIMPOKe 3acTocyBaHHsA. HartomicTe moniOHuil craH
pedeil axx HIAK HEe CIPUYMHUB BIANOBIIHOI yBaru 3 OOKYy HAyKOBOi CIUIbHOTH.
3okpema, nmoTpedye OHOBJICHHS 1 KOHKpETH3allli HopMaTHBHA 0a3za, 110 PeryJiroe
uer 1HcTuTyT. Jlotenep B YKpaiHi BiACYTHIA MeXaHI3M 3/IMCHEHHSI KOHTPOIIIO 3a
YMOBHO-JIOCTPOKOBO 3BIIBHCHHMMH OcCOOaMM IIiJT Yac HEeBiAOYTOi 4YacTHUHU
nokapaHHs. He3Bakarouu Ha JUCKYCIMHICTh TEMU KPUMIHAIBHOI B1AMOBIAIBHOCTI,
OCTaHHIM YacoM (axiBIsIM BAAQJIOCS CYTTEBO MPOSCHUTH KapTUHY CYTHOCTI Ta
3MICTY IILOTO CKJIQJIHOTO KpUMiHAJIbHO-TIPpaBOBOrO (heHoMmeHy. [1o3uTuBHY ponb y
npoMy BimirpaB KorHcTtutyliiiHMid cyn YKpaiHu, SKUH CBOIMH DIIICHHSIMH,
MPUCBAYEHUMH IIMM TUTaHHSM, MO-TIEpIIe, BH3HAYMB, IO E€IUHUM CYO’ EKTOM
3aCTOCYBaHHS KPUMIHAJIBHOT BIAMOBITAIBLHOCTI € CYyJ, «3HSBIIM» THM CaMUM 3
MOPSIAKY J€HHOTO MUTAHHS, YA € KPUMIHAIHHOIO BIAMOBIIAIBHICTIO 3aCTOCYBaHHS
IpolecyalbHUX 3ac00iB MPUMYCY Ha CTaaisiX JOCYJOBOTO PO3CIITyBaHHS Ta
pO3TJIsiy CHpaBH B CyAl; MO-Apyre, 4YiTKO PO3MEXYBaB BIANMOBIAAIBHICTD 3
NOKapaHHsIM, MO30aBUBIIM BIANOBIJHUX apTyMEHTIB MPUXUIBHUKIB OTOTOXKHEHHS

101



IIUX SIBUIII, TO-TPETE, BU3HAUYUB TEMITOPATbHI MEXK1 KPpUMIHAIBHOT BIJIMOBITAIBHOCTI
(1 mouaTok 1 3aKiHdeHHs) [2, C. 74].

O3Hakamu (KpUTEPIsIMH), 32 IKUMHA PO3MEKOBYIOTHCSA pl3HOBI/II[I/I 3BUILHEHHS
BiJl TIOKapaHHi Ta Horo BiAOyBaHHS, BUCTYNAIOTh opuandHl  (akTH, SKi
CTOCYIOTBCSI: BUMHEHOTO 3aCyKEHOI0 0C000I0 JIIHHS (30KpeMa, TaKoro, KapaHiCTh
AKOTO yCYHEHa 3aKOHOM; $IK€ 3a IE€BHHUX YMOB BH3HAETHCS KpPHUMIiHAJIBHUM
MIPABOIIOPYIICHHAM HEBEIUKOT 00 cepeTHbOT TAKKOCTI); 0COOU, SIKOIO BUMHIOBABCS
KpUMIHAJIbHE MPABONOPYIICHHS (HampUKiIaa, 0CoOH, Ky Ha 4ac po3IJIsily CIIpaBu B
CyJll HE MOKHa BBa)KaTW CYCIUIbHO HEOE3MEYHOI0; HEMOBHOMITHHOTO; 0CO0U, siKa
3arnepeyye NpOTH 3aKPUTTS CIpaBU B MOPSAKY, nependadeHomy 4. 3 ct. 71 KIIK;
oco0u, siKa Miciig BYMHEHHS! KPUMIHAIBHOTO MPaBOMOPYIIEHHS a00 TOCTAHOBIICHHS
BUPOKY 3aXxBOpijla Ha 1HIIY TSDKKY XBOpoOy, IO MEPEIIKOKAaE BiAOYBaHHIO
MOKapaHHs; BINCHKOBOCTY>KOO0BIIS); 3aKIHUCHHS UM HE3aKIHUCHHS CTPOKIB JIaBHOCTI
BUKOHAHHS OOBHHYBAJBHOIO BHUPOKY CyAY; TOrO, LIO0 3acyJKEHHH po3rovan
BiOyBaTH TpU3HAYEHE WOMY TOKAapaHHS; BHIY MPHU3HAYCHOTO IOKapaHHS
(30kpema, mrpady Ta iH.).

YMOBHO JOCTPOKOBE 3BUIBHEHHS BiJ BIAOYBaHHS JOJATKOBOTO MOKapaHHS
MOIIMPIOETHCS  JIMIIE Ha 3aCy/PKEHMX JO JOJATKOBOIO TIOKapaHHS y BUJI
1mo30aBJIeHHS MpaBa 00iIMMaTH MEBHI Mocaau abo 3aliMaTHCs MEBHOIO JiSIbHICTIO.
Kionoranns (mogaHHsl) Hpo YMOBHO-IOCTPOKOBE 3BUIBHEHHS BIJ BIIOYBaHHS
[[bOTO JIOJIATKOBOTO TMOKAapaHHs CyJl MOKE 33JI0BOJILHUTH SIK JO MOBHOTO BiIOYTTA
3aCyP)KEHUM OCHOBHOI'O NOKapaHHs (JIMILE MOKAapaHHS y BHJI BUIPABHUX POOIT),
TaKk 1 MICJIg TOBHOIO BIAOYTTS MpPU3HAYEHUX OCHOBHUX MOKapaHb.Bapto
HOTOJIUTUCS 3 THUM, IO SIKIIO MHUTAHHSA MPO YMOBHO-JOCTPOKOBE 3BIIBHEHHS BiJ
BIIOYBaHHS JI0aTKOBOI'O MOKAapaHHS BUHUKAE /10 MOBHOTO BIAOYTTS 3acCy/KEHUM
OCHOBHOT'O TIOKapaHHs, TO MiHIMaJIbHa HEOOXI1/IHA JJIsl BIJOYBaHHS YaCTUHA CTPOKY
JOJIaTKOBOrO TMOKapaHHs, Micis BIAOYTTS $KOI MOMKJIMBE YMOBHO-JAOCTPOKOBE
3BUIBHEHHSI BIJ TakOro IIOKApaHHSA, BU3HAYAEThCA TUIBKM 3 BpaxXyBaHHAM
OCHOBHOT0 MokapanHs [3, ¢. 98]. 3BUIbHEHHA BiJ] JOJJaTKOBOIO MOKAPAHHS Y LILOMY
pa3i He € CaMOCTIiHUM, BOHO HOCHUTh MIIJIETJIMA XapaKTep CTOCOBHO YMOBHO-
JIOCTPOKOBOTO 3BIJTLHEHHSI B1J] OCHOBHOTO ToOKapaHHs [4, c. 152]. OcHoBHUMU
pe3yJibTaTamMu, OJICp’)KaHMMHU BHACHIJOK TPOBEJACHOTO JOCHIIKEHHS, € Taki
MOJIOKEHHS:

YMOBHO-ZIOCTPOKOBE 3BUIBHEHHS BiJ B1IOYBaHHs MOKapaHHS NpUTaMaHHE
3aKOHOMABCTBY 1  NPAKTHIl  KPUMIHAJIBHOIO  CyJOYMHCTBA  KpaiH  fIK
aHTJIOCAKCOHCBKi, Tak 1 POMaHO-TEPMAHCHKOI CHCTEM IpaBa. 3arajibHUM JUIs
3aKOHOJABCTB  PO3IJISAYBAHUX  3aKOPJOHHUX KpaiH € TMOJIOKEHHS  LI0J0
BUIIPOOOBYBAHHS YMOBHO-AOCTPOKOBO 3BUIBHEHOI OCOOM TiJl Yac 1CIHMTOBOTO
CTPOKY, @ TaKOK HAasBHICTh YITKOI'O MEXaHI3My 3J1HCHEHHS KOHTPOJIO 32 YMOBHO-
JOCTPOKOBO 3BUIBHEHUMHU. [11s1 epeKTUBHOTO 3aCTOCYBaHHS YMOBHO-OCTPOKOBOTO
3BUIBHEHHS BiJl BIIOYBaHHS MOKapaHHS AOUIIBHO BITYM3HSHOMY 3aKOHOJABCTBY
NEpEeUHATH MACSKi TOJOXKEHHS KPUMIHAILHOTO 3aKOHOJABCTBA JIOPEBOJIOIHHUX
4aciB, a TAKOXK 3aKOHOJIaBCTB 3aKOPJOHHUX KpaiH MO0 MOKIMBOCTI MOKJIaJaHHS
CyJIOM Ha YyMOBHO-JIOCTPOKOBO 3BUIBHEHOTO TIE€BHUX OOOB’SI3KIB YNPOIOBK
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HEBIJI0OYTOI YaCTUHU MoKapaHHs. HopMmu, 110 periiaMeHTyoTh MOpsIOK, MiJICTaBH,
YMOBH ¥ HAaCliJKU YMOBHO-JOCTPOKOBOTO 3BIJIbHEHHSI BiJ BiIOYBaHHS MOKapaHHS
CTAaHOBJSITh  COOOI0  CaMOCTIMHUN  KOMIUICKCHUH  TPABOBUH  IHCTUTYT
KPUMIHAIBHOTO, KPUMIHAIBHO-BUKOHABYOIO Ta KPHUMIHAIBHO-TIPOLIECYATbHOTO
npaBa. /o CTpyKTypH pO3IIIfIyBaHOTO 1HCTUTYTY MOXKHa BiIHECTH CYOIHCTHUTYT,
mo mnependadac yMOBHO-IIOCTPOKOBE 3BUIBHEHHS BiJl BiIOyBaHHS TOKapaHHS
3aleXHO BiJ OCOOM 3acCy/DKEHOro, ajie NPONHATHI 3arajJbHUMH IPaBOBHUMHU
3acagamu. lle yMOBHO-IOCTpPOKOBE 3BUIBHEHHS BiJ BIIOYBaHHS IOKapaHHS
HEMOBHOJIITHIX.

YMOBHO-I0CTPOKOBE 3BUILHEHHS 32 CBOEIO IOPUIUYHOIO TPUPOIOI0 € OJHUM
13 BUAIB 3BUIBHCHHS BIJ BIIOyBaHHS TOKapaHHS, CYyTh SKOTO TIOJIATae y
JIOCTPOKOBOMY 3BUIBHEHHI 3aCy/DKEHOTO Bij MOJAJIBIIOTO PEaIbHOTO BiJI0OYBaHHS
MOKapaHHs 3a YMOBHU JIOTPUMAaHHS M1/l 4ac HEB1IOYTOI YACTUHU MOKAPAHHS MEBHUX
BUMOT, BCTaHOBJIEHUX 3aKOHOM.IIiCTaBU YMOBHO-TOCTPOKOBOTO 3BIJILHEHHS BIJ
B1IOyBaHHS MOKApaHHA — L€ 3aKpilUIeHl y KPUMIHAJIbHOMY 3aKOH1 FOpUIUYHI
dakTu, 3a HAABHOCTI SIKUX 3aCy/KEHUU MOXKe OYyTH YMOBHO-IOCTPOKOBO
3BUIBHEHUH; YMOBH YMOBHO-IOCTPOKOBOTO 3BIJIbHEHHS B1Jl B1IOYBaHHS MOKapaHHs
— 1I€ BUMOTH, 10 BUCYBAIOTHCS 10 YMOBHO-JOCTPOKOBO 3BUIBHEHOT OCOOU IiJT Yac
HEB1A0YTOI YaCTUHU MOKapaHHs (1CIMUTOBOTO CTPOKY), KOJIM BOHA BXKe NepeOyBae Ha
BoJI1. DOpMaNbHOIO MiICTABOK0 YMOBHO-AOCTPOKOBOTO 3BUIBHEHHS BiJ BIIOYBaHHS
MOKapaHHs € BCTAHOBJICHA 3aKOHOM YacCTHHA CTPOKY NOKapaHHs, 000B’sI3KOBa IS
BIIOYBaHHSI 3aCy/PKEHUM; MaTeplalbHOIO MIJCTaBOI0 € JOCATHEHHS 3acy/KCHUM
IEBHOIO0 CTymneHio BunpasieHHsI.DopmanpHa mMifcTaBa yMOBHO-JO0CTPOKOBOTO
3BIILHCHHS BiJ BIJOYBaHHS IOKapaHHS — I1€ BCTAHOBJICHA 3aKOHOM MiHIMajbHa
YacTUHA CTPOKY MOKapaHHs, MPU3HAYEHOI'O0 BUPOKOM CYJy, MIcas 00O0B’SA3KOBOTO
BIIOYTTS SIKOi 3aCy/PKEHUN MOKe OyTH MPEACTABICHUNA 0 YMOBHO-JIOCTPOKOBOTO
3BUIbHEHHS BJl B1I0YBaHHS MMOKapaHHSI.
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Bisteubknii 3enosiit IropoBuy
KypcaHT 2 Kypcy GakyibTeTy
MiATOTOBKH (PaxiBIliB IS
MPO3AUTIB CTPATETTUHIX
po3ciiayBaHb J{HITPONETPOBCHKHIA
JepKaBHUM YHIBEPCUTET BHYTPILIHIX
crpaB

HaykoBuii kepiBHUK:
ITIpumayeHko

BiTaaiii ®egopoBuY 3aBiTyBay
kKadeapu KpUMiHAIBHOTO TIpaBa Ta
KPUMIHOJIOT1T KaHAUJIAT IOPUIUIHUX
HaYK, TOIEHT I1MOIKOBHUK MO
JIHITPONIETPOBCHKHIA e KaBHUI
YHIBEPCUTET BHYTPIIIHIX CPaB

Y cywacHux ymoBax pepopMyBaHHS Ta (PYHKUIOHYBaHHS CHCTEMH
KpPUMIHAJIBHUX TMOKapaHb, OCOOJIMBOI aKTyaJIbHOCTI HaOyBalOTh CaMme Ti MUTaHHS,
SIK1 TIOB’sI3aH1 31 CTBOPEHHSIM J1HOBUX MEXaHI3MIB 100 3a0€3MeUCHHS IPUHIIUITIB
Konctutymii Ykpainu Ta IHIIMX JepikaB, 3TIIHO SKAM JIFOAWHA, 1i JKATTS Ta
3I0pOB’S, 4Ye€CTh Ta TIAHICTh, CBOOOJAa Ta OCOOHMCTAa HEIOTOPKAHHICTh, Oe3reka
BU3HAIOTHCS B YCIX KpaiHax CBITY HAWBHUIIOIO COLIAIBLHOIO IIIHHICTIO. BpaxoByouu
Il TpUHIMNOHN, YKpaiHa Ta Oararo 1HIMX KpaiH 3anpoBagwin y KpumiHanbHi
KOJIEKCU TIOKapaHHs, $KI MOXYTh CTaTH ajJbTEPHATHBOIO I030aBJICHHS BOIi,
3aCTOCYBaHHS SIKUX, € HaWOUIbII BUMpPABAAaHUM Ta TyMaHHUM 3aXOJO0M, IO
0e31MmocepeTHbO CIPHSIE TOCATHECHHIO METH TTIOKapaHHSI.

Buxoasum 3 mporo, 3a3Ha4UMO, 10 HASIBHICTH aJbTEPHATHBHUX IMOKApaHb, a
caMe€ y BUIJISZI TPOMAACBKUX POOIT, HaJa€ MEBHY MOXIJIMBICTh 3aCyJKEHOTO HE
BTPaTUTH CBIil MomnepenHiil crtaTyc, 30epertu CBOI poOOTy, CIMEHI CTOCYHKH Ta
BIJIITOB1IHI COIaJIbHI 3B’ SI3KH.

['poManicbki poOOTH SIBISIOTHCS COOOI0 OCHOBHUM BHJ TOKAPAHHS, SIKUM
MPU3HAYAETLCS BHHHUM 0C00aM 3a BYMHCHHS HUMHU HETSHKKUX 3JIOYMHIB Ta
BiamoBigHO 10 ctarti 56 KK Ykpainu BoHU MONsATaloTh Y BUKOHAHHI 3aCyIPKCHUM y
BUTBHUHN Bil poOOTH Yac O€30IIaTHUX CYCHIJIBHO KOPUCHUX POOIT, /1€ BUJ MICIIE 1
yac BHUKOHAHHS SKUX BU3HAYAIOTh IIE€BHI OpPraHdW MICIEBOTO CaMOBPSITyBaHHS
(ToOTO MICBKi, paliOHHI, CUIBCHKI UM CENHMIIHI JAep)KaBHI aaMiHicTpallli adbo paau
1ux opraxis)[1].

Takox rpoMancbki poOOTH BUCTYIAIOTh MIEBHOKO aJIbTEPHATHBOIO MOKAPAHHS
BHHHOI OCOOM BIJHOCHO I1030aBJICHHIO BOJII, a TaKOXX BIAIIOBIJIHUM 3acO00M
MOTICPE/HKEHHIO 3JI0YMHHOCTI Ta TOBO/DKEHHIO 3 IMPABOMOPYITHUKAMH, a TaKOX
NIEBHOTO TICPEBUXOBAaHHA 3a IS 3a0€3MCUCHHS B TOJMAJBIIOMY 3MEHIICHHIO
IPOTUIIPABHUX AiSHb.
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dopMyBaHHS Ta 3aMpPOBAHKEHHS JAHOTO BUAY KPUMIHAJIBHOTO MOKApaHHS Y
BUTJISIZII TPOMAJICHKUX POOIT, pO3MoYanocsi He TUTLKM B BITYM3HSHI, a 1€ 1 B JIaBHI
yacu. 3a3HAYMMO, [0 XOY HOPMATHUBHO-TIPABOBI aKTH PI3HUX YaciB Mald 1HII
Ha3BH (K 1 caM BHJ JOCHII)KyBaHOTO KPUMIHAJIBHOTO TMOKapaHHs) aje X 3MICT,
KU HEOOX1THO OYJI0 TOHECTH JI0 JIIO/IeH 3aJIMIIaBCsS OJHUM H THM CaMUM.

HaykoBenp I[laBnenxo B.I'. Ha3smBae OCHOBHI TEHACHII, IO 3 SBWJIHCS B
mpoleci BBEJCHH rPOMaJIChKUX poOiT, a came:

1)  rpoMaachKi poOOTH 4aCcTO MPU3HAYAIOTHCS SIK OLIBII M’sIKa Mipa
nokapaHHs 3acypkeHuM 3a ctaTTsiMu KK, y caHKIisX siIKux BOHM 0e3MocepeiHbO He
nepeadaveHi;

2)  3a3HAuYCHE MMOKapaHHS MPU3HAYAETHCS K 32 HETSDKKI 3JIOUMHHM, TakK 1 3a
TSIKKI Ta OCOOJIMBO TSIKKI 3JIOUHMHH;

3)  MOCTYHOBO 3MIMCHIOETHCS PO3IIUPEHHS MPAKTUKU 3aCTOCYBAHHS
IPOMAJICEKUX POOIT CTOCOBHO HEMOBHOJIITHIX OCi0;

4) BIJIIOBIIHA TEHACHI{IS 10 30UIBIIEHHS KUUIBKOCTI IEBHUX BUIIAIKIB
MPU3HAYEHHS JOCIIHKYBAaHOTO ITOKAPAaHHS HE € 3arajlbHOYKPaiHCHKOIO, a
BIINIOBITHUM YMHOM PI3HUTHCA BiJ] PETIOHY J0 PETIOHY;

5)  rpomajickki poOOTH MaliyKe HE 3aCTOCOBYIOTBCS Y BEJIMKHX MicTax|[2].

[IpoTsiroM MOCTaTHRO TPUBAJIOTO Yacy CYCIUIBCTBOM BEIYyThCS aAKTHBHI
MOIIYKYy Ta BIPOBA/HKCHHS HOBUX BHAIB KPHUMIHAJIBHOTO TIIOKAPAHHS, SK
albTEPHATUBY MO30aBJICHHS BOJI, @ TAKOX BIAMOBITHUX MUISXIB IMOM’ SIKIIEHHS
IPaBOBOTO CTAaHOBWINA 3aCyKEHHUX B PI3HMX KpaiHax cBiTy. BinmoBimHuii BuI
KPUMIHAJILHOTO TOKapaHHs y BUTJISI TPOMAJICBKUX POOIT, Ma€ B PI3HUX KpaiHax
0COOMBUH MOPSAOK, YMOBH 3aCTOCYBaHHSI Ta BUKOHAHHS BUMOT, K1 mepeadadae
OKpeMe KpUMiHaJIbHE 3aKOHOaBCTBO.

OO0O0B’SI3KOBOI0 YMOBOIO HAIPHUKIIAJ SBISIETHCS MPU3HAYEHHS TPOMAJCHKUX
poOIT y BCix 0€3 BHHATKY KpaiHax 3axifHoi €Bpomnu 13 Oe3mocepeaHboi 3roiau
3JIOYMHIII Ha 1X 3aCTOCYBaHHS, OCKUIBKH TPHUMYyCOBa Tpars 3a00poHEHa, TOMY Y
pasi BIIMOBH 3aCy/DKEHOI OCOOM BiJl NMPU3HAYEHHS CaMme IThbOTO BHY ITOKapaHHS
IpOMaJICbKI poOOTH MOBUHHI OyTH 3aMiHEH1 IHIIOK MIpOIO MOKapaHHS.

OTxe BIAMOBIAHMIA BHJA KPUMIHAIBHOTO TOKapaHHS Yy BUTJSAI TPOMAJCHKUX
poOIT Mae He MaJie 3HauYeHHs JJIs €PEeKTUBHOrO (PyHKIIOHYBAHHS KapalbHOI CUCTEMU
Haoi kpaiHu. BogHoYac BHBUEHHSI i1HO36MHOTO KPHMIiHAJIBHOTO 3aKOHOJABCTBA Ma€
BOXJIMBE 3HAUCHHS 1 [JJs BIANOBIAHOTO 30JMKEHHS 3 HHUM BHYTPIIIHHOTO
KPUMIHAJILHOTO 3aKOHOJIaBCTBA, OCKUTBKH Cy4YacH1 MPOLIECH 1HTETparlii 3 HeOOX1THICTIO
nependavaroTh NEBHY yHi(iKallilo MpaBa pi3HUX JIEpPKaB CBITY.

Buxkopucrana jireparypa:
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OCYJIHICTD

boeB Ounexcanap Bosoaumuposuy
KypcaHT 2 Kypcy GakyIbTeTy
MiArOTOBKH (PaxiBIliB TS I APO3ILTIB
CTpaTeriuHuX PO3CIIiTyBaHb
JIHIIpONEeTPOBCHKUMN A€ KaBHHIMA
YHIBEPCUTET BHYTPIIIHIX CPaB

HaykoBuii KepiBHHK:
IpumavenkoBirauiii @egopoBuy
3aBigyBavkadepu KpUMIHATBHOTO
mpaBa Ta KPUMIHOJIOTT KaHIUaaT
IOPUUYHUX HAYK, JOLICHT

T IITOJIKOBHUK MOJIIIIT,
JIHITPONIETPOBCHKHIA JIep >KaBHUIN
YHIBEPCUTET BHYTPIIIHIX CPaB

AKTYaJTbHICTh TEMHU OCYJHOCTI TOB’S3aHA 3 TEOPETUYHHMH ITOJIOKCHHSIMU
NICUXOJIOTIi Ta TICMXIaTpii, ajleé L€ HEe Ja€ MPUBOAY PO3YMITH OCYIHICTH SIK
THCTUTYT TICUXOJOTii abo mcuxiarpii, K 1€ poOJsATh AEsKI BYEHI, BH3HAYAIOUU
OCYIHICTh SIK MEIUKO-TICUXOJOTIYHUN ITHCTUTYT

OcynHICTh — € HE3aMIHHOIO 03HAKOIO Cy0’€KTa 3JI0YMHY, sIKa MpU3HAYCHA JIJIS
3a0€3MeUeHHs KPUMIHAIBHOT BIJMOBITAJIBHOCTI JIMIIIE TUX OCIO, IO 3/1aTHI HECTH
caMe TakKy BIANOBiZaNbHICT. OCYIHICTH € CaMOCTIMHOIO CKJIAJIOBOIO Y
KPUMIHAJILHOMY TIPaBi 1 MICTUTh B COO1 HEOTHO3HAYHI PUCH.

OcynanicTe HaOyBaeTbCs 3rigHO 3 BiKOM. OCyIHICTH TICHO TIOB‘sS3aHa 3
BUHOIO, a/DKE€ BHHA € OOOB‘SI3KOBOIO CKJIAJOBOIO OCYAHOCTI. JIuime ToX MOke
HaCTaTH KpUMIHAJIbHA BiJIMTOBIIAJIbHICTb.

OcyaHICTh — XapakTEPUCTHKA ICUXIYHOTO CTaHy 0OcoOu, 110 Tepeadadae
3MaTHICTb OCOOM TIiJI YaCc YYUMHEHHS KPUMIHAIBHOTO MPaBONOPYILICHHS
YCB1IOMJTIOBATA CBOi J1i (O€3MIsUIBHICTh) 1 KepyBaTU HUMH. Y KOHTEKCT1 IHOTO
CTaHy 3JaTHICTb TMIJ YaC YYMHEHHA KPUMIHAJIBHOTO TMPABOMOPYILIECHHS
YCBIIOMITIOBaTA CBO1 Jii (O€3MisUTBbHICTR) TOJITA€ Yy 37aTHOCTI YCBIJOMITIOBATH
dakTHuHy CTOpPOHY (00’€KT, CyCHIBbHO HEOe3MeuHe MisiHHS, CYCHIILHO HeOe3meuH1
HACJIJIKM, Y 3arajJbHOMY BHIJISIII — PO3BUTOK NMPUYMHHOIO 3B’SI3KY, 0OCTaHOBKY
TOINO) Ta CyCHUIbHY HEOE3NMEUHICTh MISHHA (3AaTHICTH JISTHHS 3aMOMISTH IIKOIY).
31aTHICTh YCBIOMITIOBATH CBOi J1i (O€3M1sUTHHICTE) € HEPO3PUBHO OB’ SI3aHOIO 31
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3IaTHICTIO K€PyBaTU HUMH — MOXJIMBICTh y pa3l HEOOXITHOCTI 3a CBOEIO BOJICIO
yTpUMATHCS BiJ] BYNHEHHS Ai1 UM HaBMaKW, BAMHUTH 11 [1].

dopmyna ocyaHOCTI OyAy€eThCsl Ha MIACTaBl ABOX KPHUTEPIiB — IOPUAUYHOTO
(ncuxonorigHoro abo mcuxogizioNorigHor0) Ta MeaudHoro (OionoriuyHoro). Taka
dbopmyrna oTpumasia B HayIlll KPUMIHAIHHOTO TIpaBa Ha3BY «3MilIaHa ¢GopMmysay,
aJpKe y HIM MO€NHAHO K IOPUIWYHI, TaK 1 MEIWYHI O3HAKH, IO XapaKTEpU3yIOTh
IICUXIYHHMHA cTaH ocodu [2].

HOpuananuii kpuTepidt o3Hayae, 1Mo ocoba 3/[aTHa HECTH BIATOBIIAILHICTD
32 BUMHEHHI HEIO 3JI0YMH 1 TOBUHHA HECTH KPUMIHAJIBHY BIAMOBIAAIBbHICTD.

Menuunuii (610JI0TTYHUN) KPpUTEPi OCYTHOCTI PO3KPUBAE 3MICT TICUXIYHOTO
3I0pOB’sl 0COOM TiJ 4Yac TOrO, SIK BOHA CKOIOBaja 3JI0YMH, PIBEHb PO3BHUTKY il
NCUX1YHUX (DYHKITH, T1€31aTHICTb.

OOMeXkeHa OCYJHICTh — II€ PI3HOBHJ OCYAHOCTI, IO BIAPI3HSETHCSA BiJ
OCYJIHOCTI THM, IO OOMEXEHO OcyaHa oco0a He 3JaTHa I[OBHOI MipOIO
YCBIJIOMJIFOBATA CBOi [1i (O€31sIbHICTh) a00 KEepyBaTH HUMH 1] 4ac BUMHEHHS
3JI0YMHY, TOMY LI0 Ma€ NCUXIYHUN po3naj, AKUid OoOMexye Il 1HTENEeKTyallbHO-
BOJILOB1 MOXJIMBOCTI. OOMeXeHa OCyAHICTh HE TIOBUHHA PO3IJISIaTUCA K YaCTHHA
OCYJHOCTI caM€ TOMY, LIO BIJIPI3HSETHCS BiJ HEl SKICHO 1 KUIBKICHO y CBOId
010JIOT14HIA OCHOBI, X04a IOPUIUYHO MA€E 3 HEIO Oarato CHuIbHOTO.

Kareropist 0OMekeHO01 OCYyTHOCTI Yy KPUMIHAJIbBHOMY IIPaBl XapaKTEPU3YEThCS
came TaKUMH CKJIaJIOBUMH:

1)  omnmcye BIONOBIAHMK CTaH OCOOM B3SIBIIM JO YyBark 11 IICHXIYHI
aHOMaJIi MiJ1 Yac TOro, K TaKa JIIOJAMHA CKO1Ia 3JI0YHUH;

2)  SBISETHCS HE MPOMDKHOIO KATETOPIEI MK OCYIHICTIO 1 HEOCYIHICTIO,
a CKJIaJIOBOIO YaCTUHOIO OCYJTHOCTI;

3) cKkimagoBa 4YacTHHA OCYAHOCTI € TPSIMOI MO0 KPHUMIiHAIBHOT
BIJIMOBIAAILHOCTI JIOJICH, 110 MAaOTh MCUXIYHI aHOMAaJii 1 BOHU CKOIJIM B TaKOMY
CTaH1 3J109HH,;

4) € 00CTaBUHOIO, IO TOM’SIKIIy€ KPUMIHAIBHY BiJIOBIIAIBHICTh, MPH
[IOMY HE MalO4H €IMHOTO B CBOEMY POJIi 3HAUEHHS, IO OMUCYETHCS 1 OepeThes 10
yBaru CyJioM Iij 4ac TOTo0, SIK MPU3HAYAIOTh MOKAPAHHS B CUCTEM1 3 OyIb-SIKUMU
IHIIMMHU BIJJOMOCTSIMU 1 0OCTaBUHAMHU, 110 OMUCYIOTh 3JIOYHWH 1 JIIOJIUHA, SIKa BUHHA;

5)  HIKONH 1 Hi IPU SAKUX YMOBaX HE MOXKe OyTH BU3HAYCHA K 0OCTAaBUHA,
sIKa O0TSKY€E BIATIOBIAIBHICTD;,

6) Moxe OyTH MiJCTaBOIO 110 BH3HAYAE, TEPMiH YTPUMAHHS 3aCy/DKCHUX
70 T030aBJICHHS BOJII 1 MPU3HAYEHHS MPUMYCOBOTO JIIKyBaHHSA, IO 30Ira€ThCs 3
BUHECEHHSIM BUPOKY;

7) MOXe MaTH KPUMIHAJIbHO-TIPABOBE 3HAYEHHS JUIS BH3HAYCHHS
PO3MOJITY pOJiel CIIBYYAaCHUKIB Y 3JI0UMHAX, CKOEHUX TPYTIOIO JIIO/ICH;

8)  HaJeKUTh JUIIC JO MOMEHTY CKOEHHS TICBHOTO 3JIOYMHY 1 HISKHX
IHIIINX HACHIIJKIB 3a COO0I0 HE Hece;

9) MoOXe CIPUHMATUCH 3 TIAKPIILTIOIYUMUA (aKTaMH JIAIIC CIITYAM B
MOCTAHOB1 1 CyJJOM y BHPOKY Ha IiJICTaBl OOIPYHTOBAHOI'O BUCHOBKY €KCIEepTa-
ncuxiarpa [3] .
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OTtxe, OyJi0 3’5COBAaHO, IO OCYAHICTh — € HE3aMIHHOK O3HAKOK CyO0’€KTa
3JIOYMHY, SKa TMPU3HAYCHA I 3a0e3MeueHHs KPUMIHAJIBHOI BiAMOBITAIBHOCTI
JuIIe TUX OcCi0, MO 37aTHI HECTH caMe€ TakKy BiAMoBiTanbHICTh. OCYIHICTH €
CaMOCTIHHOIO CKJIAJIOBOIO Y KPUMIHAIBHOMY MPaBi 1 MICTUTh B COO1 HEOTHO3HAYHI
pucw.

OCyIHICTh BOJIOZII€ COIIATIbHO-TICUXOJOTIYHIUMHE SIKOCTSIMH 1 BUPAXKAETHCS Y
piBHI IHTETIEKTYaJIbHOTO PO3BUTKY, Y BOJOIIHHI 0CO0O0I0 BiMOBIAHUMH BOJIHOBUMHU
SIKOCTSIMH, 1 TaKOX y TOMY, II0 0c00a MICTUTh B COOl €MOIlIiHI PUCH XapaKTepy.
[ToHATTS CBiIOMOCTI Ta BOJI XapaKTEPU3YETbCS 00 €KTUBHOIO IHCHICTIO,
MaTepialbHUMU YMOBAMH JKUTTSA CYCHIJIBCTBA 1 CEPENOBUILEM, KIIMAT y SIKOMY
Oyne BIANOBIZATH SAKOCTAM 0co0u. OCYAHICTh HE CKacoBYyE KPUMIHAIBHOL
BIJIMOBIATBLHOCTI, ii MpaBOBa MPUPO/Ia MOJSITA€ Y TOMY, IO BOHA € MOM'SKIITYIOUOI0
MoKapaHHs OOCTaBMHOIO, IO TMepeadayeHa CaMOCTIMHOI HOPMOIO 3araibHOi
yactuau KK Ykpainu.
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YMOBHO-JOCTPOKOBE 3BIJIbBHEHHA BI/JI BIIbYBAHHSA
HNOKAPAHHA HEITOBHOJIITHIX

Bopona IOuais CepriiBaa

KypcaHTKa 2 Kypcy GakyIbTeTy
MiArOTOBKH (PaxiBIliB TS I APO3LTIB
CTpaTEeriuHuX PO3CIIiTyBaHb
JIHIMponeTpOBChKUH e KaBHUM
YHIBEPCHUTET BHYTPIIIHIX CIIpaB

HaykoBuii kepiBHUK:
IIpumayvenkoBiradiii @exopoBuy
3aBijyBay KadeIpu KpUMIHAILHOTO
npaBa Ta KpUMIHOJIOT1T KaHauAaT
IOPUIUYHUX HAYK, JOLIEHT

T IITOJIKOBHUK MOJIIIT
JIHITPONIETPOBCHKHIA e KaBHUI
YHIBEPCUTET BHYTPIIIHIX CHPAaB

[HCTUTYT 3BUIBHEHHS BiJl IOKapaHHs Ta WOro BiAOYBAHHS € OJAHHUM 3 IPOSBIB
NIPUHIKITY IyMaHi3My B KpHMiHaIBHOMY mpaBi. Floro cyTHicTb mossrae B Tomy, 1o,
Malouy MPaBoO MOKapaTH BUHHOTO Y BUYMHEHHI 3JI0YMHY, JIep KaBa uyepe3 BiJMOBIJIHI
OpraHu Ta 3a MEBHUX yMOB, III0 NependadeHi 3aKOHOM, 3BUIBHSIE 3aCyIKEHOTO B1J
MoKapaHHs 1 ioro BiAOyBaHHS.

Takuif KpOK HE TIJIBKU JJA€ 3MOTY 3HAYHO €KOHOMHTH 3aXOJU KPUMIHAIBHOI
penpecii, a i CTUMYJIIOE 3aCyPKEHOTO /10 TTPABOCIYXHSIHOI MOBEIIHKH, CIIPUSIE OTO
BUIIPABJICHHIO Ta pecoLiai3alii.

CoulanpHOI0 METOI0 1HCTUTYTY 3BUIBHEHHS BiJ MOKAapaHHS € KOPUTYBaHHS
IHTEHCUBHOCTI KpUMIHaJI13allli KOHKPETHUX COI1aIbHO HEeOe3NeUHUX A1, BUNHEHUX
KOHKPETHUMH 0CO0aMu, 3aJIe’)KHO BiJl JOCSITHEHHS IIJIed MOKapaHHs MO0 HUX —
HacaMmIiepesl, BHUIPABJICHHS 3aCy/JKEHUX , CHPUITH IHAMBIAyami3amii Ta
nudepeHnianli KpUMIHAIBHOT BIANOBILAAIBHOCTI, CIY>)KUTH IMOCTYNOBOKO (HOPMOIO
Mepexo1y BiJi BUKOPUCTAHHS KPUMIHAJIIBHUX MOKapaHb A0 HOPMAJILHOIO YKUTTS B
cycniabeTsi [1].

YMOBHE JOCTPOKOBE 3BUIHLHEHHS BiJ BIIOYBaHHS MOKapaHHS HEMOBHOJITHIX
€ «ocoOmMBUM» BUIOM yMOBHOro 3BUTHbHEHHS 3a cT. 107 KK VYkpainu, micTUTH
O3HAKH 3BUIBHEHHS BiAMOBIAHO 10 cT. 81 KpuMmiHaneHOTO KOAEKCY YKpaiHu, aie
Ma€ TIeBHI 0COOJIMBOCTI.

3a CBOIM IOPUAMYHUM 3MICTOM YMOBHE JOCTPOKOBE 3BIIBHEHHS BIJ
B110yBaHHS MOKapaHHS HETIOBHOJIITHLOTO € BICTOPOHEHHSM Bij] HEITOBHOJITHRLOTO,
SKIIO € TMIiJICTaBH, NepeadadeHl 3aKOHOM, BIH JIOBIB CBOIO BHUIIPABHICTb, MPaBOBI
0OMEKEHHS, 0 CTAaHOBWUJM 3MICT TOKapaHHs, MPU3HAYEHOrO0 MOro y BUIVISIL
n030aBJeHHS BOJI, K€ CTA€ OCTATOYHMM, SIKIIO HOBHMM 3JI0YMH HE Oy/ne BUMHEHO
IPOTATOM MEBHOTO MEPI0Y, NOPIBHIOE TPUBAIOCTI HEB1IOYTOI YACTUHU TTOKApaHHS.
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[lincTaBor0 Ta mMepeayMOBOIO YMOBHOIO JIOCTPOKOBOT'O 3BUIBHEHHS BIJ
BiOyBaHHA TokKapanHs, mnepexbauenoro cr. 107 KK, mae cBoi ocobmuBoCT,
MOB’si3aHI 3 KOHKPETHUM CTAHOBWINEM CYy0’€KTa, Ha SKOTO TIOIMIUPIOETHCS TIIC
3BiJTbHEHHS.

dopMmanabHa OCHOBA, BIAMOBITHO 10 cTarTi 107 KpuMiHAIBRHOTO KOIEKCY,
BioOpakae mpedepeHuIiHni XapakTep HbOro BHUAY 3BUIbHEHHS. lle dakTuune
BiIOyBaHHS 3aCYy/DKCHUM TEBHOI YaCTUHU OCHOBHOT'O TTOKapaHHS, BCTAHOBJICHOTO
3aKOHOM.

MatepiaibHOIO OCHOBOIO 3aCTOCYBaHHSI YMOBHO-JOCTPOKOBOT'O 3BUIHLHEHHS
BiJl BiIOyBaHHS TOKapaHHS HEMOBHOJITHIX € BUIIPABJICHHS OCOOHU, IMIITBEPIKCHE
CYMIIIHHOIO TOBEJIIHKOIO Ta CTABJICHHSM /10 POOOTH Ta HaBYAHHSI.

[IpuurHOIO 3BUILHEHHS Bij] B1IOYyBaHHS MOKApaHHS € 3aCyJKEHHS 32 3JI0YUH
OylIb-sIKOi TSKKOCT1, BUMHEHHH 0CO00I0, SIKa HE JOCATIa BICIMHAIISITH POKIB.
Takum 4ynMHOM, 111 IEPEYMOBA, 10 CKIAJAETHCS 3 JBOX O3HAK (MEHUIICTh MiJ Yac
BUMHEHHS 3JIOYMHY Ta 3aCy/DKEHHS J0 MEBHOr0O BUAY IMOKapaHHs), Mae€ "yciueHy"
dbopMy MOPIBHSHO 3 MEPETyMOBOIO TOIO CAMOTO BUJY 3BIJIbHEHHSI, BCTAHOBJIEHOTO
JUTSI TOPOCHHX, OCKITBKHA B CTOCOBHO OCTaHHBOI TaKOIO OOCTAaBHHOIO € 3aCyKCHHS
Ta Taki BUAW TOKapaHHs, SIK BUIPABHI pOOOTH, OOMEXEHHS BIMCHKOBOI CIIyXOH,
00OMeKeHHs CBOOOIM, YTPUMAHHS Y JUCUUIUIIHAPHIN BIMCHKOBIM YaCTHHI.

OpnHak BUKJIIOYEHHS 31 3MICTY LI€i MEPEAYMOBH 3aCy’KEHHS 10 BUIPABHUX
poOIT SIBHO CyNEpeduTh 3arajbHUM IMPUHIUINAM KPUMIHAIBHOT BIAMOBIIAIBHOCTI
HEMOBHOJIITHIX. SIK CIIpaBeIMBO 3a3HAYAIOTh €KCIIEPTH, «HEMOBHOJIITHI MTOBUHHI, Y
Oy/Ilb-IKOMY BHUIJIKy, MaTH SKIIO HE PO3CJIa0JeHi, TO HAPIBHI 3 IOPOCIUMU YMOBHU
JUIsl KOPUCTYBAHHS 3arajJJbHUMH yCTaHOBaMm» [2].

KpuMinanbHuii KoAEKC Tmepeadadae JBI yMOBH 3aCTOCYBaHHS YMOBHO-
JIOCTPOKOBOTO 3BUTLHEHHS BiJl BiIOYBaHHS MOKapaHHs 0COOM, sSika BUMHUIIA 3JI0YHH
y BiIli 10 BICIMHAJILISITH POKIB:

1) BUnpaBieHHs 3aCyIKEHOTO;

2) BimOyBaHHs 000B’SI3KOBOi YaCTUHM MOKapaHHs, MPU3HAYEHOTO cyAoM [3].

BumnpasiieHHs 3aCy/PKEHOTO CBITYUTH MPO JOCATHEHHS METH KPUMIHAIBLHOTO
MOKapaHHs Ta PoOUTh HOro mojaibliie BiOYBaHHS HEIOLLIBHHUM. Woro ciin
BCTAHOBJIIOBATH HA OCHOBI OO’€KTMBHHMX JIaHUX, MEPENIK SKUX MIUPIIHA II0J0
HETMTOBHOITHROI — IIe OYyJIO JOBEACHO CYMJIIHHOIO TIOBEIIHKOIO Ta CTABJICHHSAM [0
po0OOTH Ta HAaBYAHHS.

Bumn MPaBOBUX HACJIIIKIB YMOBHO-OCTPOKOBOT'O 3BIJIbHEHHS
HEMOBHOJIITHIX: SIKIIO 3aCY/PKCHHM MPOTITOM HEBIIOYTOI YaCTHMHU TMOKapaHHS HE
BYMHUB HOBOTO 3JIOYMHY, BIH OCTaTOYHO 3BUIBHSETHCS BiJ BiAOYBaHHS, IO
BiIOYBAETHCSI aBTOMATUYHO 0€3 CTEIabHOTO PIIICHHS MPO 1€ CYJA0M; Y BUIAJKY,
KON 3aCy/UKCHUH BYMHWUB HOBHM 3JI0YMH MPOTATOM HEBiAOYTOT YacCTHHH
MOKapaHHs, CyJl MpU3HA4Ya€ HWOMY IMOKApaHHS 3a MpaBHJIaMH, Nepea0adyeHUMU CT.
Cr. 71, 72 KpumiHaJIbHOTO KOJIEKCY YKpaiHH; Yy IbOMY BUIIQAKY HEBIJOyTa YaCTHHA
BHUPOKY, SK TIPaBWJIO, CTa€ OJHHM 13 KOMITOHEHTIB OCTaTOYHOTO TIOKapaHHS,
IPU3HAYEHOTO Ha OCHOBI KYMYJISITHBHUX BUPOKIB.
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Tun 3BUIbHEHHS, fIK€ MIJJISITA€ PO3CIIIYBaHHIO, HE JAPEMHO HA3UWBAIOTh
YMOBHUM, OCKIJIbKH 3aCTOCOBAHE 3BIJIbHEHHS HE € OCTATOYHHM.

bepyun 10 yBarm, mo 4YWHHE KPUMIHAJIBHE 3aKOHOJIABCTBO, PETYJIOIOYU
YMOBHO-JOCTPOKOBE 3BUIbHEHHS BiJl BIIOYBaHHS MMOKapaHHs, HE BUKOPUCTOBYE TaKi
NOHATTA, SK "KOHTponbHHMU mepioa" abo  "BumpoOyBanbHHM  TepMiH",
MIPEACTABISIETHCS TPABUIIBHUM BBAXKATH, 10 MPUHHATHIIIE BU3HAYATH IIEH TIEPioj
caMe SK KOHTPOJBHHUH TEPioJ, OCKUIBKU IIiJl Yac MEPEeBIPKH BUCHOBKY CyAy IPO
NPaBUIBHICTh 3aCTOCYBaHHS YMOBHO-JOCTPOKOBOTO 3BUIbHEHHS, BHUIIPABJICHHS
HETIOBHOJIITHBOTO MIATBEPHKYEThCS [4].

OTXe, YMOBHO JOCTPOKOBE 3BIJIbHEHHS SIBIII€TbCS TYMAHHUM Yy BiJIHOIICHHI
70 0COOMCTOCTI KOTPHM € IIaHCOM JI0 BUIpaBieHHs JioauHu. Lled 3axin copuse
aganTamii 1 comiamizaiii 3acy/DKeHHMX, a TaKoX 30UIbIIYE MOXJIHUBICTh
npaleBiallTyBaHHs Yy MOAAJIBIIOMY JKUTTI Ta MOKpAILy€e MPaBOBI HACHIJIKH, Y pasi
BUKOHAHHS YCiX BUMOT YMOBHO-JOCTPOKOBOTO 3BUIBHCHHS.

Bukopucrana jgireparypa:

1. 3enpnoB C. U. OcBoOOmKEHNE OT HaKa3aHUs U €ro oTObIBaHUSA. MocKBa:
Opuna. mur., 1982. 137 c.

2. bypmin  B.M. Oco0mmBocTi KpUMIHQJIBHOI  BIJAIMOBIIAIBHOCTI
HETMOBHOJIITHIX B YKpaiHi : MoHorpadis. Kuis: Atika, 2004. 240 c.

3. Yronosusiii 3akoH JlatBuiickoi Pecryonuku: Ilep. ¢ mat. Munck: Tecei,
1999. 176 c.

MuxaitnoB K. KoHTpoibHBINH CPOK TIPHU YCIOBHO-IOCPOYHOM OCBOOOXKICHUU
OT OTOBIBaHMS HakazaHus. YrosoBHoe npaso. 2008. Ne 6. C. 27-29.

111



JOBIYHE ITIO3BABJIEHHS BOJII

I'aakina Jliana AnapiiBHa
KypcaHTKa 2 Kypcy GakyIbTeTy
MiArOTOBKH (PaxiBIliB TS I APO3ILTIB
CTpaTEeriuHuX PO3CIiTyBaHb
JIHIIpONETPOBCHKUMN AP KaBHUIMA
YHIBEPCHUTET BHYTPIIIHIX CIIpaB

HaykoBuii kepiBHUK:
IIpumayenko Biraiii @exopoBuy
3aBijyBay Kadeapu KpUMIHATILHOTO
mpaBa Ta KPUMIHOJIOT1T KaH AT
IOPUINYHHX , JTOIEHT ITiIOJIKOBHHUK
nouimnii J{HinmponeTpoBCchKuit
JIE€p’KaBHUI YHIBEPCUTET BHYTPILIHIX
CrpaB

[ToxxuTTEBE yB'A3HEHHS - 1€ HACYBOPIIIMI BHUJ OCHOBHOTO ITOKapaHHS,
nependayeHnii YMHHUM KpuMiHaIbHUM KOJEKCOM YKpaiHd. TSKKICTh JOBIYHOTO
m030aBJCHHSI BOJI BU3HAYAETHCA BAXKIIMBICTIO Ta TPUBAIICTIO MO30aBJICHHS Ta
0OME>KEHHS MpaB 1 cBO00]1 0COOH, 3aCYHPKEHOI JI0 IIbOTO BUIY TTOKapaHHS.

Toi#t akT, mo TOBIUHE YB'S3HEHHS € IOPHINYHO HANCYBOPIIIOK (PopMOIO
MOKapaHHs, CBIMYUTH MPO HOro Micle B 3arajJbHONPUMHITOMY MHUCTENTBi. 51
KpuminanbHoro Koekcy YKpainu, cucteMa MmokKapaHHs, Jie, K B1JIOMO, TIEBHI BUAU
MOKapaHHS JIOKaJIi30BaHl1 BiJI HAMEHIII CYBOPHUX J0 HANCYBOPIIIMX. 3aBEPIIyeE IT0
cucteMy, TOOTO BOHA BH3HAaHA HACyBOPINIOW (OPMOIO MOKApaHHS - JOBIYHUM
YB’SI3HCHHSIM.

B Vkpaini noBiuHE yB’SI3HEHHSI CTAJI0 HAMCYBOPIIIUM MOKapaHHSAM MICIsS
Toro, sik KoncturyuitHuit cyq YkpaiHu ckacyBaB cMepTHY Kapy 25 rpyanst 1999
poky. Ha nanuii vac KpuminanbHuil Kojiekc nepeadayae 10BiUHE YB'sI3HEHHS 3a 15
3JI0OYMHIB, 30KpEeMa FeHOIU ], TEPOPUCTUUHHUI aKT, 1[0 CIPUIMHUB CMEPTh JIIOIUHH,
BTPYYaHHA Yy OKUTTS JEp’KaBHOI YW TIPOMAJChKOi ocodbu toupo. [7, c. 4].
Posrasigatoun HaiioHanbHY MPAaKTHUKY 3aCTOCYBaHHS IILOTO BUY TOKapaHHS, CIiJ
3a3HAYUTH, IO €JIWHUM CIOCOOOM 3BUIBHEHHS BiJl BIAOYBaHHS IIHOTO BHIY
nokapaHHsi € nomuiyBaHHs [Ipesuaenta Ykpainu. OmHak ocoba HaOyBae mpaBa
BUMAaraTd TMOMWJIyBaHHS JIMIIE TIicAsS (PAaKTUYHOTO BiJOyBaHHS TIOKAapaHHS
npotsirom 20 pokKiB.

Y TOM K€ yac MM BBAXa€MO, L0 3aKOHOAABCTBO YKpaiHM y HaIPSMKY
ryMaHi3aiii 3acTOCyBaHHS TOKapaHHS Yy BUIJISIAI JOBIYHOTO I030aBJIEHHSA BOJI
notpedye BIOCKOHAJIEHHSA, a CaMe 3alpOBaHKEHHS BIOPSAKOBAHOIO MEXaHI3MY
npoOailii Ta CTBOPEHHS YMOB JUIsl BUIPABJICHHS 3acCyPKCHHUX, 3alPOBAJKECHHS
MEXaHI3MIB TOAAJIBIIOI CcoIiaiizamii 3 METOIH 3MEHIIEHHS PU3UKY MiHIMIi3allii
HOBUX 3JI04MHIB. BogHOUYac HAA3BUYANHO BaXKJIMBO 3aM00ITTH 3aCTOCYBaHHIO TaKOi
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poLEeaypU AJis 3alPOBAKEHHS (DOPMaATIbHUX KPUTEPIiB, & Ma€ HA MET1 BUIIPABUTHU
0c00y 37OYUHIIA Ta HAJATH HOMY APYTUM IIAHC y CYCIUIbCTBI.

Ha 3akiHueHHs MM JIAOUIM  BHCHOBKY, IO 3alpOBaPKEHHS Ta
PO3MOBCIO/PKEHHSI TOKApaHHS Yy BUIJISAAL JIOBIYHOTO YB’S3HEHHS € HACIIIKOM
MparHeHHs A0 TyMaHi3alii CHCTeMU KpUMIHAJIbHHX MOKapaHb Ta MiATBEPIKCHHS
171€1 a0COJTIFOTHOI IIIHHOCTI JIFOACHKOIO XUTTA. Ha ChbOroaHINMIHIN JeHh MOBa HIe HE
mumie Tpo odirmiiiHe 30epexeHHsT JIOICHKOTO KHUTTSA Y BT YB S3HEHHS
3JIOYMHIIS Y BUIPABHHUX YCTAHOBAX, a ¥ MPO CTBOPEHHS yMOB JJIsi 3a0€3MEUEHHS
MOXKJIMBOCTI BHUIIPABJICHHS Ta peabunTarii HaBiTh MICIAS BYMHEHHS HANOUIBII
COLIAJILHO HEOE3IMEYHUX Miii.

€ BCl MmACTaBU CTBEPKYBAaTH, IO BCTAHOBJIEHI MIXKHApPOIHO-TIPABOBI
CTaHAAPTH JIOBIYHOTO YB’SI3HEHHA Ta iX BIOPOBAKEHHA Yy  PIIICHHIX
€BponencbKoro cyay 3 MpaB JIOJWHUA BHMAaraiTh pPEaiCTUYHOI NEPCIEKTUBU
3BIJILHEHHS B1JI IILOTO TMOKapaHHs, HEOOXIAHOCTI PO3POOKHM MEXaHi3My TaKoro
3BUIbHEHHS. {1 cTaHAapTH Bike 3HAWIIM CBOE BIJOOPaXKEHHS B MPABOBUX CUCTEMAX
kpain €C, ne 3anpoBaKEHO Pi3HI METOAM BUHSATKIB. ChOTOAHI OJHIEI0 3 TAKUX
KpaiH Mae OyTu YKpaiHa, sika Micis piieHHs: €BpONechbKOro CyAy 3 Mpas JIIOAUHH
y cmpasi «lleTyxoB mpotu Ykpainm» moBHHHA peopMyBaTH CHUCTEMY EPETIISITy
JOBIYHUX TIOKapaHb, MI00 TapaHTyBaTH, M0 3aTPUMAHHS  3aJTHIIAETHCS
BUIIPABAAHUM Ta 3aKOHHUM. YB'S3HEHI MalOTh MOXKJIMBICTh 3HATH, 1[0 POOUTH IS
JTOCTPOKOBOTO 3BIJILHCHHS.

Pedopma 11i€i cucreMu 4acTKoBO 3anexaTume Bija pimeHs KoHcturymitnoro
Cyny Ykpainu, BepxoBaoro Cyay, siki BUILIMBaTUMYTh 13 pillieHHsI €BponeicbKoro
Cyay 3 mpaB JroauHu y crpasl «lletyxoB npotu Ykpainu». Mu 0aunmo, 1110 BOHU
OyoyTh NPUNHATI HAWOMMKYMM YacoM 1 CIOHYKaTUMYTh 3aKOHOJAaBYy BIIATy
NPUIHATH HEOOX1THE 3aKOHOIABCTBO.

[Ipote oueBUIHO, 11O JIMILIE MPUUHATTSA YITKMX T4 KOHKPETHUX MPaBOBHUX
MOJIOKEHb TOPYIIUTH (POPMATIbHY KOPCTKICTh YKPATHCHKOI CYJ0BOi CUCTEMH Ta
3MYCHUTb 1i BIATIOBIAATH €BPONEHCHKUM CTaHAApTaM, 1110 3aXUIIAI0Th IIpaBa 0cio,
3aCyJKEHUX JI0 JIOBIYHOT'O BUMPOOYBAHHS YM YB'SI3HEHHsI. T1 0€3 3aCTEPEKEHb 1
BaraHb.
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NIAJBHICTH NIAPO3I1JIIB HAIIIOHAJIBHOI NOJIIIIT YKPATHU
I1O10 3AIOBITAHHS IPABOIIOPYIIEHD Y C®EPI OBIT'Y
BOTI'HEMNAJIbHOI 35POI

I'epacumos A. €.

KypcaHT 2 Kypcy (paxynprery
MiATOTOBKH (haxiBIliB JUIsl OPTaHIB
JI0CYI0BOTO PO3CIIiTyBaHHS,
JIHITIPOTIETPOBCHKOTO JIEPKABHOTO
YHIBEPCHUTETY BHYTPIIIHIX CIIPaB

HaykoBuii kepiBHUK:
HoBunpbka Ist B’s1iueciiaBiBHa,
BUKJIaJ1ay KadeIpu ryMaHITapHUX
JUCLUILIIH Ta TICUXOJIOT11
IMOJIILIENCHKOI qISTIBHOCTI
JIHIMPONETPOBCHKOTO JAEP>KaBHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB

[IpaBonopyiuieHHst y cepi 00iry BOrHenajibHOI 30poi Ha JaHUW MOMEHT €
JIOCTaTHbO  PO3MOBCIOKEHUMH.  [ligpo3niin  MpeBeHTHBHOI  JISUTBHOCTI
HamionanpHoi ~ momimii  31iCHIOIOTH byHKIIIO ~ 3amo0iraHHs  TakuM
npaBonopyiieHHsIM. [lutanHs o0iry HeyerajabHOi BOTHEMANIbHOI 30poi B YKpaiHi
IIOCTa€ OCOOJIMBO TOCTPO Yepe3 PU3UKH 30UIBIICHHS KUIBKOCTI 3JI0YMHIB, a TAKOXK
4yepe3 3arpo3y CyCHiuIbHiM Oe3mnerr.

BornenanpHa 30pos «Ha pykax» yKpaiHIlIB UM HE HallaKTyallbHiIlIa mpooiieMa
ChOTrOJICHHS g miapo3nuiie  HarionaneHoi momimii. 30Kkpema, yKpaiHChbKa
rpoMajceka oprasizauisa «LleHTp BuBYeHHs Oe3nekw» HanpukiHil jroToro 2020 p.
ONPWIIOAHUIA pe3yJbTaTU MOHITOPUHTIB 3BITIB HarionansHoi momimii  Ta
noBigomsieHb 3MI mpo mopyiieHHs NpaBONOPSAKY 3 BUKOPUCTAHHSIM HEJIErajbHO1
BOTHENaJIbHOI 30poi. 31 CJIiB KepIBHUKA Li€i opraHizanii Baguma YepHuiia, nuiie 3a
nepion 3 BepecHs mno rpylaeHb 2019 poky Tpamunocs 548 BHUMAIKIB MPOAAKY,
BUKOPUCTaHHs a00 30epiraHHsi He3aKOHHOI 30poi. Lle moB’s3yr0Th, TIepI 3a Bce, 13
tuM, 10 B 30HI ATO (aHTUTEpOpUCTUYHOI omepallii) 3HAXOJUTHCS Tyke OaraTo
HEKOHTPOJIbOBAHOI 30poi, Ky MPOCTO 3aBO3Th y MicTa Ykpaiuu [0].

Y mnepmomy miBpiudi 2018 poxy 3adikcoBano 800 BHMAIKIB YMHUCHHX
youBcTB. 3a 2015 pik e nokaszHuk migHsBcs a0 1400 Bumankis, a Bxke 2015 —
1900. 3arasiom, sk 3a3Ha4alOTh €KCIEPTU, HA PyKaxX YKpaiHIIIB MOke mepeOyBaTu
MOHA 5 MUIBHOHIB OJIMHUII 30p0oi. Y CBIIOMIIEHHS 11i€i 1H(pOpMAIIT 3 TOYKH 30py
NICUXOJIOT1i MOK€ MiABUIIYBATH MCUXIYHE HAIMPY>KEHHSA y CHIBPOOITHHUKIB MOJIIIIT,
aJpke BOHU PO3YMIIOTh, 110 3YCTPITH MPABOMOPYUIHUKA 3 BOTHENAIBHOIO 30pOEI0
MOXHa JIOCUTh 4acTo, Yepe3 1€ BUHUKAE XBUJIIOBAHHS Ta HEPBO3HICTh HABIThH Mij
yac 3BUYANHOI TMEpEeBIPKM JOKYMEHTIB. I[HOAI maTpysibHI NPUITYCKAIOTHCS
IPOTUIICKHUX TOMWJIKOBUX CYJKEHb: 3a37aJI€T1b BBAXKAIOUH, 1110 MAJIMN BIJCOTOK
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IpOMaJIsiH Ma€ BOTHEMNAJIbHY 30p010, OCKUIBKY caM Mpolec ii mpua0aHHs TOCTaTHBO
cknagauit. [IpoTe, SKIIO 3BEpHYTUCS 10 CTATUCTUKYW BHIIE, OYCBUIHUM CTa€, 1110 11e
He Tak. ['ojoBa HarsaoBo1 paau "YKpaiHChKOI acoliarii BaacHHuKIB 30poi" (YAB3)
["eopriit YuaiikiH BBaXXa€e BUMPABIAHUM BEIIMKUN 00CST 30p0i Y BXKUTKY ITUBIIBHUX
rpoMaasH. 3a HOro cJOoBaMH, TOJOBHOKO MOTHBAIII€I0 IIPH KyHiBII 30poi €
HEOOXITHICTh MaTH IHCTPYMEHT camo3axucty. "Jltomu, sKi KymyrooTh 30poro,
TICUXOJIOTIYHO TOTOBI JI0 ii 3acTOCYBaHHSA", — 3areBHUB Y daukiH. [0].

[Ilo » poOuTH MOMIIEHCHKUM, Ta K M JISITH Y pa3l MOXKIMBOTO KOHTaKTy 3
PaBOMOPYIIHUKOM, KOTpUM Mae mpu cobi BorHemaiabHy 30poro? B opranax
HamionanpHoi momimii  icHye ©6arato ocOOJIMBOCTEH IIOJI0  3aCTOCYBaHHS
BOTHENMAJIbHOI 30poi, skl BKazaHl B cT. 46 3akony Ykpainu «[Ipo HarmionansHy
noimito». Llg crarTs BU3HAYae MOPSAOK, MpaBUjiia Ta IMiJCTaBU 3aCTOCYBAHHS
BOTHEMAJIbHOI 30poi. YCBIJOMJICHHS BJIACHUX KOMIIETEHIIIM, perjiaMeHTOBaHHX
3aKOHOJIaBCTBOM, HA/1a€ MOXJIMBICTh MOMIIEHACEKOMY MTOYYyBaTH c€0€ BIEBHEHILIE Y
BHITIAJIKy HasSBHOCTI y MTPaBOIMOPYIITHUKA BOTHENAIbHOT 30poi [0].

3acobu MacoBoi 1H(pOpMAaIlli T0CTaTHHO YACTO MOBIIOMJISIOTH PO CUTYaIlli, B
SIKMX MOJIIEHCHKI MIAPO3ALUTIB MPEBEHTUBHOI MiSJIBHOCTI HECYTh BIAMOBIIAIBHICTD
3a 3acTocyBaHHA 30poi. Hampukiaa, mpaBoOXOpOHIl HIOUTO Aisyik HempodeciiHo,
00 HEe 3MOTJIM CBOIMHM JiIMH 3a0JI0KyBaTH aBTOMOOLIb 1 3acTocyBayu 30poro. IIpote
3a 3aKOHOM HE MOXKHA BIJKpWBATH BOTOHb Yy BHITaJKaX, SKIIO € (DakT 3arpo3u
IHITMM 0co0aMm, SIK1 He TIPUYETHI J0 MPaBOMOPYIIEHHS, 30KpeMa T0 aBTO, /e OKPIM
IPABOMOPYIIHKKA 3HAXOIATHCS 1HII Macaxupu. [locTae 1IIKOM JIOT1YHE MUTAHHS,
AKIIO IIJUTIO MOJIIENChKUX OyJia 3ynMHKa aBTOMOOUIS, YOMY K BOHH 3aCTOCYBaJlU
30poro? Hapimo B3araii 3yNUHSTH aBTO, SKIIO MACAKUPU Ta BOMAIM HE CKOUIH
Hisikoro mnpaBomnopymieHHs? Lli cutyanii HaBeneHi He BumagkoBo. Came BOHH €
POSIBOM BUIAJKIB 13 «BIAMOBIAAIBHUM NPUUHATTAM pimneHHs». [Ipu BUKOHaHHI
000B’sI3KIB MAaTPYJIbHI MOXYTh JEMOHCTPYBAaTH IIIJIBUILIEHE pearyBaHHA, aJKe
3aBXKIU € PU3UKH, 110 BOHH 3IIITOBXHYTHCS 3 0COOAMH, IIO BOJIOJIIOTH, a 1HOAI U
MarOTh HeaOUsIKI HABUYKH MOBOJI)KEHHS 3 BOTHEMAJIBHOIO 30PO€I0.

JisanpHICTh MIAPO3AUTIB mOpeBeHTUBHOI AisuibHOCTI HIT VYkpainm mozno
3anmo0iraHHs MpaBoOIOPYIICHHS y cdepl 00iry BOrHENaIbHOT 30po1 Ay’Ke Ba)kka Ta
BUMAara€ BHCOKOTO pIBHSI BIAMOBIIAJIBHOCTI Ta mnpodecioHanizmy. He koxHa
JIOJIMHA 3MOXKE MpalIoBaTH B Takid cdepi, 110 BUMAarae MIBHJIKOCTI peakIli,
JIOTIYHOTO MUCJICHHS Ta 3HaHHS TpaBoBoi Oa3u. KoxHa pgepkaBa Mae CBOI
0COOJIMBOCTI  3aKOHOJIABCTBA, 1, BIATOBITHO, TIOJIICHCHKI MarTh  PI3HI
MOBHOBAKEHHS II0JI0 3aCTOCYBaHHS MEBHUX 3aCO01B 1 3aXO/IIB IMIOAO0 MPUITUHEHHS
Ta 3aroOiraHHs MPaBOMOPYIIEHb BiJ rpomansH. [leBHI 103Boau Ta 3a00poHH Yy
chepi 3acTOCyBaHHS BOTHEMAIBHOI 30p0i MarOTh CBOi IUIFOCH 1 MiHycH. Aune, sK
MOKa3y€e MPaKTHKa, 3aKOHOJABCTBO MOTpeOye HEAOMSKUX 3MiH MI0JI0 «3aKOHY IPO
30poro» ta 46-o1 crarti HITY [0].

OTxe, HA Hallly TyMKY, YKpaiHChbKi MOJIIENHChKI 0OMEXeH1 y MmpaBax mija yac
31MCHEHHs CBOIX Oe3mocepeiHiX 000B S3KIB Ta HABITh IEBHUM YHHOM «CKYT1» MPHU
BUKOHAHHI AISUTbHOCTI. YKpaiHChKa Jiep>kaBa Ha ChOTOJIHIIIHIN JEHb MPIOPUTETHOIO
BBa)ka€ AISIbHICTH TPOMAJISiH, a He cmiBpoOiTHUKIB HarioHansHO1 momimii. Mu
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BBa)XA€EMO, 1110 1€ € TOJIOBHOIO MPUYUHOIO, Yepe3 SKY BiAOYBAE€ThCS OLIBIIICTD
IIPaBOIIOPYIICHb Y cdepi 00iry BorHemaabHOi 30poi. Takok He MEHIN Ba)KJIUBHM
(hakTOpOM € TIOTaHWH KOHTPOJIb 32 BOTHENAIBHOIO 30pPO€I0, sIKa 3HAXOUTHCS B 30HI
ATO (aHTUTEPOPUCTUYHOI Ofeparlii), 0 Ja€ MOKIIUBICTh 3JIOYMHIIM BECTH ceOe
BUIPHO Ta HAaBITh IOCTIHHO HOCHTH BOTHEHaIbHYy 30poro mpu cobi. CyyacHa
mpaBoBa 0asza (y Mekax IIOBHOBakeHb HallioHanmbHOI mOJIImii) BHMAara€e 3MiH,
MOJIIEHChKI HE TIOBMHHI OYTH OOMEKEHUMH Yy MOXIUBOCTI e()EeKTHBHOTO
CaMO3axXMCTy Ta MPOTHUIIT 3IIOYNHHIN MISTBHOCTI.
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BIKTUMHICTD Y CYYACHOMY il PO3YMIHHI

I'onuapenko K. HO. ctyaenTka
JIPYroro Kypcy

topuaudHoro gaxkynerery XHITY
imeni I'. C. CkoBopoau.

HaykoBuii kepiBHUK:
ITaBaenko T.A., K. 10. H., JOIICHT.

IMOBIPHICTB CTaTH KEPTBOIO 3JI0UYMHY 3aJICKHUTH BiJl 0COOTUBOTO (heHOMEHa —
BIKTUMHICTh. KokHa 0co0a Moke OyTH OIliHEHA: HACKIJILKH BEJIMKa WMOBIPHICTD ii
MIEPETBOPEHHS B KEPTBY 3JI04YMHY. L[ IMOBIpHICTH BU3HAYAE BIKTUMHICTb, JIe YAM
O1IbIIa IMOBIPHICTH, THM BHUIIE BIKTUMHICTb.

BIKTUMHICTh — 1€ MiABUIIEHUN CTYMIHb CXHJIBHOCTI OCOOM O TOTO, 11100
CTaTH YKEPTBOIO 3JI0YMHY B CHIIy IPUTAMAaHHUX 1 IKOCTEU Ta BIIACTUBOCTEH.
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B npuHIuUI B CyCHijabCTBI, i€ ICHY€E 3JTI0YMHHICTD, SK COI1aJIbHO-00yMOBJICHE
SBHILE, TOTEPILINM BiJl 3I0YHMHY B CHIIy P13HOTO POy OOCTaBHH MOXE CTaTh Oy/b-
ska moauHa. [le He o3Hauae, MO iCHye 3araibHa BIKTHMHICTB. lle o3Hauae, 110
BIKTUMHICTh TOBHHHA PO3YMITUCS caMe€ SIK HalOuIbIna ypas3muBiCTh, MiJBUIICHA
3JIATHICTH CTATH XepTBOIO. [1.]

XKepTBoro MOKHA CTaTH TUIHKHU B pa3i B3aeMoAii 3 Oyab-kuM. Takum 4HHOM,
’KEPTBOIO 3JIOUMHY € HE TUIbKHU Ta JIIOJMHA, fKa 0e3MocepeHbO MOCTpaxaaia Bif
JEeTIKTY, a ¥ piaHi, OJu3bKi, TOOTO Ti, XTO 3ajJeXanu Bij norepmnijaoro. Hampukian,
SKIIO B PE3YyJbTaTi 3JIOYMHY BIOYBAa€ThCS BOMBCTBO JIFOJWHHU, TO HOro OJIM3bKI
TaKOX OyayTh >K€PTBAMHU IILOTO 3JIOUMHY, OCKUIBKHM 3a3HAlIM 30WTKIB, HAIIPUKJIIA],
MaTepialbHUX 1 MOPAJIbHUX, B PE3YJIbTATI LILOTO 3JI0YHHY.

MartepianbHa 1IKOJa — 11€ BTpaTa BJAaCHOCTI, BTpaTa J0X0.1y.

®di3uyHHA MKOJAAa — 1€ OyAb-SKOTO0 BHJAY TUIECHI YIIKOJKEHHS, PO3JIaJu
310pOB'S Ta PI3UYHI CTPAKIAHHS.

MopanbsHa 1nkoaa — e CTpax, CTaH arpecii, Ierpecii.

Tepmin "xepTBa" 3aBKIM MOB'SI3yIOTHh 3 BTpPaTOlO 4orock. Lls BTpaTa moxe
OyTu B pe3ynbTaTi JOOPOBUIBHMX ab00 MPUMYCOBUX, HACHJIBHUIIBKUX I1d. YKepTBa
37IOYMHY 3aBXKIU MOB'SI3YETHCS TUIBKH 3 HACHJIBHUIBKUMU JisiMu TipoTH Hel. Komm
BXKMBAIOTH CIIOBOCIIONYYEHHS OKEpPTBa 3JI0YMHY», TO QYK€ 4acTO MalOTh Ha yBasi
HACWJIBCTBO TMIPOTH 1Ii€i JKEPTBH, OCOOIMBO 1€ CHOPABEIJIMBO JJSI IKEPTB
HACUJIBHHMIBKKMX 3704uHIB.[2.] He xomu BHOYI, 4M HE 3HAWOMCS 3 CYMHIBHUMH
XJIOMIISIMU, SIK 1 HE ofsrai “NpoBOKAIIMHUN" OJAT - BCl Il “TIopagu’” MOKJIAIal0Th
BIJIIOBIIAJIBHICTH 32 3JI0YMH Ha caMy »KepTBy. [IpuunHa Takoro craBieHHs — CTpax
CyCH1JIbCTBA.

3/1a€eThCsl, SKIIO BCTAHOBUTU IMPUYMHHO-HACTIAKOBI 3B'SI3KM, TO CTpPALIHOI
noJii BAACTbCA YHUKHYTH. JIIoAsiM 31a€Thesl, 110 SKOM >KepTBa HE BUSBUJIACS B
KOMIaH1i OJHOJITKIB Ha BEYIpIll, TO HE Mmiananacs O 3reainTyBaHHio. CripaBa HE B
JOBXHHI CIIJTHULI 1 MaHepi MOBEAIHKU XEPTBH, a B TOMY, UM MOTpanujia BOHA B
T0JI€ 30PY 3JIOYUHIIS YU Hi.

TakuM 4YMHOM, CTBOPIOETHCS MOMUIIKOBHI NMPUUYMHHO-HACIIIKOBHUI 3B'A30K:
3rBAIITYBAHHSI CTAJIOCS, TOMY 1110 *iHKa Oyja OJArHEHa He TaK, I'yjsulia Mi3HO BHOUI,
BHUIIMJIA, MIIIIIA B TOCTI OJHA 1 TaK Jajl.

Buna 3 HacWJIbHHMKA MEpPEKIIaIacThCsl Ha KEepTBY. JIroau micBiAOMO 0OSITHCS
OTMMHUTHUCS HA MICI[l KEPTBU, TOMY JMCTAHLIIOIOTHCI: KOHTPOJb HAJl CUTYAIlIEI0
OyB B i1 pykax, TOMy camMa BUHHA. 3BIJCHM 1 JDYMKH Ha KmrtanT: «Bona ioro
CIIPOBOKyBanay». BikTiMOneiiminr! monomarae Ham BimuyBaTu ceOe B Oe3Ieli, OKHU
JTOTpUMaH1 BUTaJIaHl MpaBujia: He TYJIATH HOYaMH 1 TaK Jai.

VY 3BUHYBau€HH1 K€PTBU MPUCYTHIN COLIATbHUI aCMeKT: YUM Oijblle JIFoaei
3rOJIHI, IO 3rBAJITYBaHHS — BHHA JKEPTBH, THUM CIIOKIMHIIIE MOYYyBAETHCS
cycniibeTBO. KoxkeH po3ymie, M0 MOKE BUSIBUTUCS Ha MICII KEPTBU 3JI0YMHY, — a
3HAUUTh, 3AIMIIAETHCA B HEOE3Mell, TOMY MNPUCHUILISAE CBIIOMICTh MOMMIKOBHM
NPUYUHHO-HACITITKOBUM 3B'SI3KOM.

! BikriMOnelimMiHr-1le 3BUHYBadyBaHHs )KEPTBH y CUTYallil HACHJILCTBA.
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HameBHo, BIKTUMHICTh 3aJI€KHUTh BIJl CTaHy 3J0YMHHOCTI. YuMm Oinblie
CyCHUIBCTBO BPa)XCHE 3JIOYMHHICTIO, TUM BUIIE MIAHC OYyJIb-SIKOTO 1HJIMBiJa CTaTH
KEPTBOIO 3JI0OYMHY. Y CYYaCHOMY CYCHIJIBCTBI BXKE 3HA€THCS HISKOBO, KOJH
9acTKOBO a00 ¥ MOBHICTIO BUHY 32 CKOEHHMH 3JIOYMH IMEPEHOCATH Ha XepTBy. Jlo
TOTO K TaKHH MIX11 B 3aX1IHINA HayIl po3KpuTUKyBaiu e y 1970-1i poku, a 3apa3
MPUIYIIEHHS, 1110 TIOBEIIHKA KEPTBA MOXKE CTaTH MPUINHOIO 3IIOYNHY, TiITA€ThCS
rOCTpif KpUTHUII. 3BUHYBAUY€HHS KEPTBU 3aJMINAETHCS CTIMKOIO COINANIBHOIO Ta
TICUXOJIOT1YHOIO MTPOOJIEMOIO B YChOMY CBITI.

o pedi, MHOIO OYJIO NMPOBEICHO aHOHIMHE ONMUTYBaHHsA cepea 29 ocid pi3zHoi
ctati Ta BiKky, Big 18 mo 61 poky. Cepen onutyBanux 53,6 % sxiHok Ta 46,4%
40JI0BiKiB. Ha mocTaBiieHi MHOIO 3alTUTaHHS BOHU BIJIOBLIN TAKUM YHHOM:

“Sx Bu ramaere, mo copusie BYeHEHHIO 37104uHY?” 85,7 % BIAMOBUIM, IO
HaMIpU 3JI0YMHIS CHOPUSIOTh BUYMHEHHIO 35I04MHY, a 14,3 % BBaxawTh, WLIO
MOBE/IIHKA KEPTBH.

“SIx Bu ragaete, un BILUTMBAaE aMOpalibHA Ta JIETKOBAa)KHA MOBEAIHKA KEPTBU
Ha CKO€HHs 37m0uuHy?” 85,7 % pEeCHoOHJEHTIB 3a3HA4YMWIId, 110 aMopajbHa Ta
JIErKOaXKHa MOBEIHKA )KEPTBU BIJIMBA€ HA BUMHEHHS 37104uHy, 14,3% onuTyBaHuX
TaK HE BBAXKAlOTh.

Ha nuranss: “I1{o BIUIMBAE Ha CKOEHHS 37I0YMHY?” BIAMOBIIN HACTYITHUM YHHOM:

Oa)xaHHs 37109uHIEI-92,9%

CIPHUSATINBI 0OCTaBUHU ISl CKOEHHS 37104nHY-67,9%

MOBE/IIHKA XKePTBU-39, 7%

“Yu miarpumyere Bu nyMKy mpo Te, 1110 *KIHKH, TOBEIIHKY KOTPUX OMUCYIOTh
K TPOBOKYIOUY, 4YaCTIIle CTalOTh >XEpPTBaMU ceKcyalbHoro Hacwuisa?” 71,4%
BBAXKAIOTh TaKe CyKEHHS BIpHUM, 28,6% He MIATPUMYIOTh TaKy AYMKY.

“Uu miarpumyere Bu qymKy npo Te, 110 TPUYMHOIO 3JI0YUHIB, Y OLIBIIOCTI
BUMAJIKIB, € TOBeJiHKAa >XepTBU?” 82,1% pecnoHACHTIB HE MIATPUMYIOTh TaKy
OYMKY, Y TOi 4ac, konu 14,3% onuTyBaHUX BBa)alOTh TaKe TBEPIKEHHS BIPHHUM.
OnuH 13 pecoHIEHTIB HaJiaB PO3TOPHYTY BIAMOBYIb y rpadi “iHie”, e 3a3HAYUB,
mo: “ B 3anexHOCTI Bl cuTyanii. B neskux cuTyaiisx, Ko 3JI04YMHElb BUPIIINB
CKOITH 3JIOYMH 3a3JaJIeTilb, TO MOBEIHKA XEPTBU Ha pPE3yJbTaT MOJIA MOXE HE
BILIUBATHU.”

TakuMm 4YHHOM, MIiJACYMOBYIOUM YyC€ BHIICBUKIAJCHE, MOXY BIEBHEHO
3a3HAYUTH, 10 S HE 3TOJIHA 3 THM, IO BIKTUMHICTH >XEPTBH, SK COIlIaJIbHO-
NICUXOJIOTIYHA CYKYIHICTh PHUC JIIOAWHH, IO 3YMOBIIOE€ HWMOBIPHICTH CTaTU
00'€KTOM 3JIOUMHHOTO TIOCSTAHHS, MOKE CTaTH MPUYMHOIO 3J0YMHY. MU Maemo
TOBOPUTHU MPO MPUYMHHU Ta YMOBH 3J0YMHHOCTI, TOOTO BIKTUMHICTh I[IJIKOM MOXE
pO3IUIAIaTUCA K YMOBa 3JIOUYMHHOCTI, aje€ HEe MOXe OyTH MPUYMHOIO 3JI0OUHHY.
HaBiTh SIKIII0O TOBOPUTH MPO JOCIIKEHHS BUIAIKIB 3IBAJITYBaHHS Ta JOMAIIHHOTO
HACWJIbCTBA, fKI JOBOJATH, IO MOBEAIHKA >XEPTBU, SKY paHIIIE ONUCYBAIM SK
"MpoBOKyIOUy", TO BOHA HE SIBISIETHCS TAaKOK OO'€KTMBHO, BOHA Taka JIMIIE Y
CIIPUUHSTTI 3JIOUUHIIS.
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INOHATTSA CIIIBYYACTI Y BUMHEHHI YMUCHOI'O
KPUMIHAJIBHOI'O TPABOIIOPYIIEHHS TA i KPUMIHAJIBHO-
ITPABOBA XAPAKTEPUCTHUKA

I'yzenko Baaaucaas Ouieropuy
KypcaHT 2 Kypcy (axkynbrery
MIATOTOBKH (paxXiBIiB JJIS MiAPO3ALTIB
CTpaTeTIvYHUX PO3CIiAyBaHb
JIHITTPOTIETPOBCHKHI Iep KaBHUM
YHIBEPCUTET BHYTPILIHIX CPaB

HaykoBuii KepiBHUK:

IIpumavenko Birauain dDexopoBuu
3aBiayBady Kadeapu KpPUMIHAIBLHOTO
npaBa Ta KpPHUMIHOJOTI KaHIUJAT
IOPUINYHUX HayK, JOLIEHT
T IOJIKOBHUK MO
JIHITPOTIETPOBCHKHIA JIep KaBHUI
YHIBEPCUTET BHYTPIIITHIX CTIPaB

Sk 3a3Hauae KpuminanbHui KoJieke YKpaiHU «CMiBY4YacTh Y KpUMiHATbHOMY
MPaBOTIOPYIICHH]I 32 KPUMIHAJIBHUM TIPABOM BHU3HAYAETHCS SK YMHCHA CHUTbHA
y4acThb JACKIIBKOX Cy0’€KTIB KPUMIHAIBHOIO MPaBOMOpYIIEeHHS (0ci0) y BUMHEHHI
YMHUCHOT'O KPUMIHAJIBHOTO MpaBONOpyIIEeHHs» [1].
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. B. Moukom KpuMiHaJAbHE TMPaBOMOPYIICHHS, SKE€ BUMUHSETHCS Y
CHIBYYacCTi, pO3IJISIAae SK TakKe, 10 CTaHOBUTH COOOI0 MIJABHUIICHY CYCHUIBHY
HeOe3meKy, 1 11e, Ha Horo TyMKY, SIBJSIETbCA OJHIEIO 13 IPUYHH, Yepe3 Ky 1HCTUTYT
CHIByYacTi y BITUYM3HSIHOMY KPHUMIHAJIBHOMY IIpaBl BBAXKAEThCS OJHUM 13
Havickmanaimux [2, c¢. 113]. Haykosemns I'. II. JKapoBcbka Takox 3a3Hauae, 10
«HE3BA)XAIOUM Ha Maike JABOXCOTJITHIO ICTOPII0 BUBUEHHS JTAaHOTO 1HCTUTYTY B
Teopli KPUMIHAJIBHOTO TMpaBa 1 HUHI CHOCTEPIraeThCs «PO3MAITTS» AYMOK IIOJIO
HalaKTyalbHIIIIUX MUTaHb crmiBydacTi» [3, c. 12].

O6’eHaHHS 3yCWIb JIBOX a00 OubIle OCi0 JJIs TOro Mmoo CHiJIbHO BUYHHUTU
Oynb-sIKe JISIHHS, SIK TIPaBUJIO, CTIpUsIE OLIBIIOMY YCIIXY Y JOCATHEHHI HOT0 METH.
3aKOHOM PO KPUMIHAJIBHY BIJMOBIJAJIBHICTh Ta HAYKOIO KPUMIHAJIBLHOTO IpaBa
3a3HAYAETHCS, MO0 ¥ BYMHEHHS KPUMIHAIBHOTO MpPaBOMOPYIICHHS 00’ €qHAaHUMU
3YCWIIAMHM TPYIH OCI0 Bifpa3y M03BOJIIE BECTH MOBY MO MiJBUILCHY CYCHUIBHY
HEOE3MEeYHICTh K KPUMIHAJIBLHOTO MPABOMOPYILIEHHS, TaK 1 HOTO YYaCHUKIB.

['pynoBa KpuMmiHaibHa MPOTHUIPABHA JISJBHICTH SBJIE€ COOOIO MIJBHUILEHY
CyCHUIbHY HEOE3NEKy TOMY, 110 BYMHEHHS KPHUMIHAJIBHOIO MPABONOPYIICHHS Y
rpyni 3HA4YHO TMOJIETHIYETHCS, a TAaKOXK 1 TOMY, HI0 CaMe€ SBHINE TPYMOBOi
KPUMIHAJIBHOI MPOTUIIPABHOCTI BUKJIMKA€E OOTPYHTOBAHY TPUBOTY 3 OOKY I'pOMaJIsiH,
CIIOTBOPIOE COLIAJIbHE OONHMYYSl CYyCHIIbCTBA, Ae(OpMy€e y OUIBIIOCTI BHUIIAIKIB
VSIBJICHHSA JIIOJEH NPO COLIAJIbHY CHOPABEAIMBICTD 1 3aKOHHICTh. OHAK HE KOXKHUI
IPYNOBUN KPUMIHAIBHE MPABOMOPYIIECHHS € IPOSBOM CIIBYYacTi 1 TOMY MOTPIOHO
3’4CyBaTH TWTAaHHA HEOOXIMTHOCTI BU3HAYEHHSA TMOHATTS  CHIByYacTi y
KPUMIHAJIBHOMY [IPaBONOPYLIEHHI 1 IPYIOBOT0 KPUMIHAJIBHOIO IIPABOIIOPYIICHHS.

VY HaykoBiil jiTepaTypi € pi3HI BH3HA4YEHHS MOHATTA cmiBydyacTi. Koxen
aBTOp, W10 TOPKA€TbCA MpoOJEeM CHIBydYacTi, HPONOHYE CBOE BU3HAYCHHS
CITIBYYacCTi, sIKe, HexXall He Ha 0araTo, ajie BIAPI3HUIOCS Bl 1HIITHX.

ChiByyacTh — 1€ OCOOJMBHM I1HCTUTYT KpPUMIHQJIBHOIO TIpaBa, KU
nepeadayae  BUNAAKKA  CHUIBHOTO  BYMHEHHS  YMHCHOTO  KPUMIHAJIBHOTO
MPaBOINOPYIICHHST JAeKUIbkoMa ocobamu. CmiBy4acTh $IK OCOOJMBUNA PI3HOBHU]Y
KPUMIHQJIBHOI MPOTUIPABHOI JISJIBHOCTI — 1€ HE MPOCTO BHUIAAKOBHUN 301r
KpPUMIHAJIBHUX MPOTUIIPABHUX I JEKUIbKOX OCIO, sIKI OJIHOYACHO MOCSTal0Th Ha
OIMH 1 TOW camMuil 00’€KT, a couiaibHO HaWHeOe3neyHima (opmMa BUYMHEHHS
KPUMIHATBHOTO  TPABOMOPYIICHHS, KOJM Ha JOCSATHEHHA KPUMIHAJIHLHOTO
MPOTUIIPABHOTO PE3YyJIbTaTy CHPSIMOBAHO 3YCHJUIS JBOX a00 Ouible CcyO’€KTiB
KPUMIHAJIBHOTO IPAaBONOPYILICHHS.

Y Ham yac KpUMIHAQJIbHI TPaBOMOPYIUIEHHS, BYMHEHI Y CIIBYYacTi,
HaOyBalOTh BCE OUIBII 3HAYHOTO MOIIMPEHHS, OJIHAK iX HeOe3rneka 00yMOBJIEHA HE
JUIIIE YUCETHHOIO JUHAMIKOIO, ajie TAaKOXK 1 SIKICHUMH MPUINHAMU, 30KpeMa;

- Y KpUMIHQJIbHY IPOTUIIPABHY JISJIBHICTh BTATYIOTHCS BOJIHOYAC JIEK1JIbKA OC10;

- CHUIBHOIO Y4YacTI0 B KPHUMIHAJIbHOMY MPAaBONOPYIIEHHI JEKUIBKOX OCiO
3aMoII0ETHCS, SIK IPABUIIO, OLIbILIA IIKOAA IHTepecaM OCOOUCTOCTI 1 IepKaBU;

- PpI3HUH JOCBIJ 1 MPAKTHUYHI HABUYKU CIIBYYACHUKIB KPHUMIHAJIBHOIO
MIPaBOIMOPYIICHHS JO3BOJSIOTH OLIBII YITKO 1 IKICHO MIJATOTYBAaTH 1 BAKOHATH HOTO,
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3UIMIIMBIIN  MIHIMAJIbHY KUIBKICTh CHIIB Ha MICIIl TMOJli, II0 YCKJIaJHIOE
PO3KPUTTS 1 MOAAJIbIIIE PO3CIITYyBaHHS TAKUX KPUMIHAIBHUX MPABOMOPYIICHB;

- YCKJIAIHEHE PO3KPUTTA KPUMIHAIBHUX TPABOMOPYIIEHb, BUYUHECHHUX Y
CHIBYYacTi, MOPOKY€E Yy 3JIOYMHIIB TMOYYTTS O€3KapHOCTI, MIAIMITOBXYE IX IO
BUMHCHHS HOBHX KPHUMIHQJIBHHX TMPABOMOPYIICHb, CIPHUSIE 3ATyYCHHIO B
KpUMiHAIbHY IPOTHUIPABHY NIsIbHICTh HOBUX CITIBYYacHHKIB. [4, c. 17].

[Tig mpoctoro gopmoro cmiBy4acTi (CIIBBUKOHABCTBO) CIIJ PO3YMITH TakKe
00'eTHaHHS 3yCHJIb CIIBYYaCHHKIB, 3a SKOTO KOXXHHH 13 HUX BYHHSE OJHAKOBI 3
IOPUANYHOI TOYKH 30py [MISIHHS 1 SIBJISIOTBCS BHUKOHABUSAMHM KPUMIHAJIBHOTO
IPaBOMOPYILICHHS.

CxmanHa ¢opMa CHiBy4acTi BUSBISETHCS TOJII, KOJIM KOKHUN 13 YYaCHHUKIB
BUMHSIE PI3HI MO XapakTepy Ta MpaBOBiM OIIHIN Ait0 abo Oe3aisubHICTh. [lpu
HAsIBHOCTI CKJIaHO1 (hopMU criBydacTi Aii (0€3is7IbHICTh) YYACHUKIB BUXOSTh 3a
paMKH CITIBBUKOHABCTBA Ta YTBOPIOIOTHCS PI3HI BUJHM CIiBy4dacHUKIB. Taka dopma
CIIIBYYaCTl XapaKTEPU3YEThCS PO3MOIIJIOM pOJIE MK CIIByYaCHHUKaMH, SIK1
BHUCTYIAIOTh SIK BHUKOHaBElb, OpraHizatop, mia0yprooBay, mnocoOHuk. He
000B'A3K0BO, 00 CHIBYYaCHUKH MPU BUMHEHHI KPUMIHAIBHOTO MPABOMOPYILEHHS
BUKOHYBAJIM YCI BKa3aHl poOJil - JOCTaTHbO HAABHICTh BUKOHABLS Ta e Xo4a O
OJIHOTO 3 Ha3BaHMX IHIIMX BHJIB CIIBy4YaCHUKIB (BHUKOHABEIb 1 OpraHizarop,
BHKOHAaBEIIb 1 MII0yproBay Touio) [5, c. 25].

[HCTUTYT cHiBy4YacTi € 1HCTUTYTOM 3arajibHOi YacTHMHU KPUMIHAJIBLHOTO
npasa. [Ipo 1ie cBimuuTh TOM (PaxT, M0 HOr0 HOPMHU BCTAHOBIIOIOTH 3a00POHHU Ta
3a0€3Meuyl0Th HACKpI3HE PETyJIOBaHHA IMEBHUX (OPM CYCHUIBHO HeOe3NneuHol
MOBEAIHKU, SKI 32 CBOEIO CYTTIO MOXYTh IMPOSIBISTUCS OJHAKOBO IMPH BUYMHEHHI
Oyb-SIKOTO YMUCHOTO 3JI0UHHY.

Hopmu iHCTUTYTY CITIBy4acTi OJTHAKOBO 3a0€3MeuyIoTh OKPECICHHSI BHJIIB
CIIBYYaCHHKIB, ()OPM CIIBYYaCTI Ta OCOOJIMBOCTEN KPUMIHAILHOI BIAMOBIAAIBHOCTI
CHIBYYaCHUKIB Y  PI3HOOO’€KTHUX  KPUMIHAJbHUX  IPABONOPYLICHHSX,
3a0e3neuyoud THM CaMUM YHI(IKOBaHY Ta YHIBEpCaJbHY MpPaBOBY pPaMKy IS
KpUMiHaji3alii Ta BCTAHOBJICHHS OCOOJIMBOCTEH BIAMOBIAAIBHOCTI 3a BUYMHEHHS
MEeBHUX TPyN [isHb 1032 3aJCKHICTIO BIJI THUX CYCHUIBHMX BIJHOCHH, SKi
MOCTaBJEH] MiJ] OXOPOHY KPUMIHAJIBHOIO 3aKOHY 1 SIKUM 3alOJII0E€ThCS IIKOJA Y
BUITQJIKy BUNHEHHS KOHKPETHOTO 3JI0YHHY.

P.I1. 3a0nonpkuii  CTBEP/IKYE BUIPABIAHICTh BHUIIJICHHS CIIBYy4YacTi B
CaMOCTIMHUN KPUMIHAIBHO-TIPABOBUI 1HCTUTYT 3 TEOPETHYHOI Ta MPaKTUYHOI
TOYOK 30py, OOIPYHTOBYIOUM BJIACHY TIO3HWINKO THM, IO BKa3aHUM I1HCTUTYT
NpeICTaBlICHUd B HOpPMax He TUIbKKM 3arambHoi, a W OcoOnuBOi YacTUH
KPUMIHQJIBHOTO 3aKOHYy 1 TIpAMO BIUIMBa€ Ha KBalmi(ikaiilo 3J0YMHIB Ta
MpU3HAYEHHS TOKapaHHSA. [HCTUTYT cmiBydacTi BHWMIIIOB 3a paMKH 3arajibHOi
YaCTUHU 1 HaOyB MPUHIMIIOBO HOBUX (PYHKIIOHAJIBHHMX XapaKTepUCTUK. BiH craB
HE TUIBKH TEOPETUYHOIO OCHOBOIO JJIsl BU3HAUCHHSI CKJIAIHUX (POpM CHiBYyYacTi, a i
dbopMaIbHO HOPUANYHOK OCHOBOK JJIsi KpUMIHAI3alli JisiHb, 1[0 BUPAKAIOTHCS
JUIIe B y4acTi B CKJIaJAHUX (popMax IpyMoBOi 3J0UYMHHOI B3aeMojii (OaHIUTHU3M,
He3aKOHHE 30poitHe (popMyBaHHS, 3JI0UMHHA OpraHizaiis Toio) [7, ¢.93-94].
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A. B. JlenucoBa BKa3zye, 110 J0 IHCTUTYTY CHIBYy4acTi BXOJSATb HE TUIbKU
KpUMIHAJIBHO-TIPABOBI HOpMHU TIpo popmu cmByqaCTl 1 BUIU CHIBYYaCHUKIB, MPO
MpPU3HAYCHHS TOKapaHHsS 3a 3J0YMHH, BYMHEHI B CHIBYdYacTi Ta PO OCOOIMBOCTI
JT0OPOBUIBLHOI BIIMOBU CITIBYYaCHHKIB, ajie 1 MPHUIKMCH, 110 BU3HAYAIOTH MOHSTTS
CHiBy4YacTi B 3JI0YMHI, 3arajbHI yMOBH KPHMIHAIBHOI BIAMOBITATHHOCTI
CIIBYYaCHHUKIB, TIOJIO)KCHHS TIPO BU3HAHHA (HaKTy BUMHEHHS 3JI0YMHY B CKIIAJIl
rpynu ocid, rpynu oci0 3a MONepeaHBOI0 3MOBOIO, OPraHi30BaHOI TPYyMU YH
3JI0OYMHHOI OpraHi3allli oOcTaBUHAMU, 110 OOTSKYIOTh ToKapaHHs [8, c. 92]. Came
MOHSATTS CHIByYacTi, BUpaxkeHe y mpunucax cT. 26 KK Bxke craHoBuTh 00010
YaCTUHY KPUMIHAJIBHO-TIPABOBOI HOPMHU MPO CIHIBYYaCTh, il TIMOTE3y, OCKUIBKH
BUpaXXa€ y3arajJbHEHY YMOBY 3aCTOCYBaHHS BCIX MPABWII IbOTO IHCTUTYTY.

Ha nymky A. A. Tep-AkonoBa, «3Ha4€HHsI I[bOTO 1HCTUTYTY IOJISTAE B TOMY,
0 BIH OOIPYHTOBYE BIAMOBIIANBHICTE HE TIIBKH OCI0, 5Kl Oe3rmocepeaHbo
BUKOHYIOTh 110 (O€3/1sUIHHICTD), 1110 CTAHOBUTH CKJIAJl 3JI0YMHY, TOOTO TaK 3BaHUX
BUKOHABI[IB 3JIOYMHY, @ ¥ 0Ci0, SIKI TUM YM I1HIIMM CIIOCOOOM CHPUSIOTH HOTO
BUMHEHHIO B SIKOCT1 OpraHi3aTtopis, MiAO0yprOBayiB Yi NOCOOHUKIB.

OyHKIIOHAJIbHE 3HAaYEHHS IHCTUTYTY cHiBydYacTi, 3a g1ymkoro O.B. Illecnepa,
MOJISiTa€ B TOMY, 11O BIH:

1) Bu3Hauae KoJIO OCIO, SKI HECYyTh KpHMIHAJIbHY BIJNOBIAAIBHICTh 3a
CHUTPHO BYMHEHWH 3JI0YMH, 3aJMIIAI0YM 32 MEXaMH [bOTO Kojla 0ararbox
(aKTUYHUX YYACHUKIB CIIJIBHOI 3JI0YMHHOT AISUTbHOCTI;

2) BH3Haya€ TPABOBI IIJICTABM Ta MEX1 KPHMIHAJIbHOI BIJIMOBIIAIBHOCTI
CIIBYYaCHHUKIB 3JIOYMHY, 1 TIEpII 3a BCE THUX 13 HUX, XTO HE € BUKOHABIIEM a0o0
CHIBBUKOHABLIEM 3JI0YHMHY, TOMY ILIO iX Jii HE OXOILIIOIOTHCA KOHKPETHOIO CTATTEIO
Oco6mmBoi yactunu KK;

3) cTBOpIOE HEOOXiaHE MAIPYHTS A hopmystoBaHHsS y OCcoOMMBIi YacTHHI
KK 1is10i HU3KM 3J704YMHIB, Y SIKUX MEBHI (DOPMU CIIBYYACTl € KOHCTUTYTUBHUMH,
TOOTO 000B’I3KOBUMHU 1 OCHOBHUMH O3HAKaMHM CKJIAly 3J0YMHY;

4) nmae miacTaBM JUIsl BU3HAHHS BUMHEHHS 3JI0YMHY y NEBHUX (QopMax
CHIBYYacTl 0OCTaBUHOIO, 0 OOTSHKY€E OKAapaHHS;

5) crtBOptoe (GyHAAMEHT i (POPMYJIOBaHHS KBaNI(DIKYIOUUMX O3HAK y
OKpeMHX CKJIaJiax 3JI0UMHY, nependauenux crarrsamMu OcobmauBoi yactunu KK 1, 3a
PaxyHOK IIbOTO, BIJJOOpa)KeHHsI OUIbII BUCOKOTO PIBHSI CYCHUIBHOI HEOE3MEeUHOCTI
BYMHEHOTO IPYIIO0 3104HHY [6, ¢.69-71].

OTxe, MOXHA CKa3aTH, WO TOHSATTS CIIBY4YacTl y KpUMIHAIBHOMY
MIPABOMOPYIICHHI BAXJIUBE SIK Y TEOPETUYHOMY TaK 1 B MPAKTUYHOMY IUIaHl. Y
TEOPETUYHOMY IUIaHI BOHO aKTyalbHE y 3B'SI3KYy 3 THM, II0 HOr0 BHU3HAYCHHS
CHIBBIIHOCUTHCSI 3 PEATbHO ICHYIOUMMH BHUJAMU KPUMIHAJIBHOI MPOTHUIPABHOL
TISUTBHOCTI 1 TIOPOJIKY€ LTy HU3KY JAUCKYCIMHUX MUTaHb. Y MPaKTUYHOMY IUIaHI
HNOHSATTS CHIByYacTl BaXJMBE TOMY, ILI0 B 0araTbOX BHMaAKax Kaamigikaiis
KOHKPETHHUX KPHMIHAJIBHUX TIPABOMOPYIIEHb, BYMHCHUX KITbKOMa CYyO'€KTaMH,
YCKJIATHIOETHCA ~ BIACYTHICTIO  BIJMOBIJHOI  3aKOHOJABUOi  pEKOMEHmamii 1
CYTIEpPEUTIUBICTIO TTPABO3aCTOCOBHOI TPAKTHKH.

122



Bukopucrana jgireparypa:

1. Kpuminansumii kogexe Ykpainu Big 05.04.2001 p. Binomocti BepxoBnoi
Pamu Ykpainu (BBP). 2001. Ne 25-26. cr. 131.

2. Moukom .B. ®@opmu cmiBydacTi y KpUMIiHAIBPHOMY TIpaBi YKpaiHU:
npobaemui mutanHs. [IpaBo Yipaiau. Ne 3. 2006. C. 113-116..

3. Kaporceka I'.Il. CmiByuacTs y 3J04MHI 3a KPHUMIHAJIBHUM TIPABOM
VYxpainu : Juc. ... xaug. opun. Hayk: 12.00.08 / XKaposcbka ['anuna [etpiBHa. K. :
[ncTuTyT nepkaBu 1 mpasa iM. B. M. Kopenpkoro. K., 2004. 221 c.

4. Murpodanos I 1., [Ipuryna A.M. CniBydacts y 310uuHi : HaBuanbHuit
nocionuk / I.I. Mutpodanos, A.M. Ilpuryna. O. : @enikc, 2012. 205 c.

5. lllecnep A. B. YroioBHO-TIpaBOBO€ 3Ha4€HHE HHCTUTYTa COy4YacTHs B
npectryrenuu. fOpuo. nayka u npasooxpan. npakmuka. Tiomenb: U3a-so TIOU
MBI Poccuu, 2006. Ne 1. C. 69—74.

6. Anoxina JI.C. Ilpobmemu kimacudikauii ¢GopM CIHIBy4YacTli y 3JI0YHUHI.
®opym npaa. 2008. Ne 1. C. 23-27.

7. 3abnouxkuit P. II. O coBeplICEHCTBOBAaHMM HWHCTUTYyTa COY4YacTus B
POCCHUHCKOM YTOJIOBHOM IIpaBe W 3aKOHOAATENbCTBE. (CogpemeHnHble npobdiemvl
npasa: ¢6. Hayd. Tp. 2009. Y. 1. C. 93-97.

8. JlenucoBa A. B. CHCTEMHOCTh POCCHIICKOTO YTOJOBHOTO TpaBa: TEOpHs,
3aKOH, MPAKTHKA: AUC. ... I-pa ropud. Hayk: 12.00.08. M., 2018. 633 c.

MPOBJIEMHI ACIHEKTU HEOBXIJJTHOI OFOPOHHU

dyoos . O.

JIHITPONIETPOBCHKUA Iep KaBHUI
YHIBEPCUTET BHYTPIIIHIX CIPaB
bakyabTeTy MiAroTOBKHU (haxiBIiiB
JUTSL THIPO3/1TIB CTpaTErYHUuX
PO3CIiyBaHb

HaykoBuii KepiBHHK:

IIpumavenko Birauaiin PDexopoBuu
KaHAUAAT IOPUANIHUX HAYK, JOLIEHT
JIHITPONETPOBCHKUMA Iep KaBHUI
YHIBEPCUTET BHYTPIIIHIX CPaB

[IpaBo Ha HeOOXiHY OOOpPOHY BBAXKAETbCS MPUPOJHUM  IPABOM,
3aKpIIUVIEHUM Y KOHCTUTYLII YKpaiHU, TOMY JIOJMHA HE MOXe OyTH mo30aBieHa
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foro. Y KOXHOTO 3 Hac BiJ MNPUPOAU € IHCTUHKTA Ta OJUH 3 HUX — 1€
3a0e3nedyBaTh 0€3MeKy KUTTS c001 Ta OM3BKUM.

Hama o0opoHa € Takoro Hemepen0adyBaHOI, Bil TSHKKAX TUIECHUX
VIIKOJKeHb 10 HeHaBMUCHOTO BOMBcTBa. CkiiagHo BiAmoBicTu Ha mutaHHs: «Ilo
kpame?». Ilicmsd TSOKKUX TUIECHUX YIIKOJKEHb, JIOAMHA MOXE Ha3aBXId
JUIIUTHCH 1HBATIOM a00 y Hel MPUIMUHUTH MPAIIOBATH SKUWCHh BAKJIMBUI OpraH,
HACJIJIKK MOXXYTh OyTH 30BCIM HEOUYiKyBaHUMU Ta HemepeadauyBanuMmu. CuTyaris
OyJle 3HAYHO Kpallow, KOJU JIOJWHA, sIKa IMOTEpIa€ BiJ HACUIBLCTBA HE CTaHE
arpecopoM 1 He BUMHUTh HABMHUCHE BOMBCTBO. 3a KOXKHUM 3 MEPETTUCHUX CUTYyallli
HacTyIae KpuMiHajabHa BiAnoBiganeHICTh [1 . 100].

Kosxna mroauHa xoua 6 pa3 B KHUTTI Oyna B cuTyallii, ae moTpioHo Oyno 0
3axuIaTy cede BiJ (i3UMIHOr0 HacuiIbCTBA. Y 4yacTtuHi 1 ctarTi 36 KpuMiHaibHOTO
Konekcy Ykpainu 3a3HauvaroThes Jii, BUMHEHI 3 IULIIO 3aXUCTY MPaB Ta IHTEPECIB
JIFOJMHY, BCTAHOBIIEHUX 3aKOHOM, BIJIMOBIHO /10 1HIIOI JIFOJMHU, SIKA HAMATa€ThCS
3aBaaTH ImKoaW. YacTmHa 2 I1i€l K CTATTI TapaHTYE€ KOXKHOMY TPOMAITHUHY
VYkpainu npaBo Ha HEOOXiIHY OOOpOHY sl 3a0e3neueHHs Oe3MeKH BIACHOTO
KUATTA. Takoxk y 4. 4 c¢T. 55 OCHOBHOr0O 3aKOHY 3a3HAY€HO, IO KOKEH Ma€ MPaBo
OyIb-sIKUMU HE3a00pOHEHMMH 3aKOHOM CIOCcOOaMHU 3axXWIaTH CBOI IMpaBa Ta
CB0OOO/IM BIJl NOPYIIEHb 1 MPOTUIPABHUX MOCATaHb [2].

BriienHsam koHcTUTywlii € ctarts 36 KpuminaibHOro xoaekcy YkKpaiHu, a
caMe, KOK€H Ma€ IMpaBO OTPUMATH HEOOXIIHMM 3aXUCT BiJ 3aMOJISTHHS LIKOIH,
HE3aJIeKHO B TOTO, YM MOYKHA YHUKHYTH a0O 3BEpPHYTHUCS 3a JOINOMOIOIO [0
1HIIMX oci0 yu Bnaau. He3Bakarouu Ha Te, 1110 KpaiHa BCTAHOBWJIA MPABO TPOMAJISH
Ha CcaMOOOOpPOHY B 3aKOHOJIABUYMX pamKax, Oararo mnpoOjeM, IMOB'I3aHUX 13
CUCTEMOIO CaMOOOOPOHH, HEe OyJIH BUPIIICHI B TEOPIi Ta HA MPAKTHIIL.

3a yMHCHE 3amoJisiHHS TSKKUX TUIECHUX YIIKOJKEHb IepeadadeHo
KpUMIHAJIbHY BIJIMOBIAANBHICTH 32 cTtarreto 124 Kpuminansaoro Konekcy Ykpainu.
L1 x1i kaparoThCs rPOMAICHKUMHU poOOTaMH ab0 apeliToM 1 HaBiTh MO30aBJICHHIM
BOJII H CTPOK JI0 JBOX POKIB. BiMOBIAQIBHICTE CYTTEBO IMOM’ SKIIYETHCS, SIKIIO
oco0a mpH 3amoMisiHHI TSKKHUX TUIECHUX YIIKOKEHb BUMHUJIA MEPEBUIIECHHS IX
MEX1 IIPH 3aTPUMII Hana JHHUKA.

Camum 00’€KTOM 3704MHY Oyjae BUCTynaTH 3A0poB’st ocodu. OO’ eKTHBHA
CTOpOHA KJIaCU(IKY€ThCS:

- I1SIMU;

- HACIIJKaMHM Yy BHJI 3aIlOISTHUX TUIECHUX YIIKOKEHb;

- NPUYUHAMHU 3B’ 3Ky MIXK JISIMH Ta TX HACIIIJIKAMU;

00CTaHOBKOIO, SIKa CKJIAJAETHCS Y MEeBHIM CUTYaIIii.

YMucHe 3anoisiHHS TSHKKUX TUIECHUX YIIKO/KEHb KIacu(iKyroTh 3a cT. 124
KK VYkpainu TppomMa MeTO1aMu, Y pasi:

1)  nepeBumieHHs MeX HEoOximHOT o0opoHu. I[lpu HEBiAMOBIAHOCTI
3a1IsTHOT IITKOJIU 7O OOCTaHOBKH 3aXHCTY;

2)  TEpeBHIICHHS MEX 3aXHCTy IIijJ 4Yac ysBHOI oOoponu. Ilim wyac
HETMPaBWJIHHOTO OI[IHIOBAHHS [ Ta MOMUJIKOBO 3aloissHHS 0co0i, sika He Oyna
arpecopom, IIKOIH;
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3) MEePEBUILICHHS 3aXO01B HEOOX1THUX JIJIS 3aTPUMKH 37104MHI [3 ¢. 89].

OO0OB’sI3kK0BO  OepeThCsl 0 yBarm OOCTAaHOBKA BYMHEHHS 3JI0YMHY, TOOTO
nepeOyBaHHS y CTaHi HEOOXiIHOT YW YMOBHOI 00OpoHM a0o0 MiJ Yac 3aTPUMKHU
HamagHuKa. SIKImo BUHHHMA HEe TiepeOyBaB X04 B OJHOMY 3 IIUX CTaHiB, TO CIIpaBy
Oyne posrasiayTo 3a crarrero 121 KK Ykpainaw.

Sx miacymok, MOHATTS HeoOxinHoi oboponu B KpuminansHomy Komekci
VYkpainu nponoHyeThesi chopMymoBaTH y Takiil penakuii: "HeobxigHa obopona -
e 1ii ocobu, sika BUKOPHUCTOBYE HEOOXTHUH 3aXUCT JJIs 3amoOIraHHs 1CHYIOUIM
abo OesrocepeHId 3arpo3l HE3aKOHHOTO IOCSATAaHHS Ha OXOPOHIOBaHI 3aKOHOM
mpaBa Ta 1HTEpPEeCH 3axuIeHoi ocobu abo 1HINOI 0COOM, a TaKOX TI'POMAJICHKI Ta
JIEp’KaBHI 1HTEpeCH, SKIIO 1€ HE JI03BOJICHO TEPEBUINECHHS MEX HeOoOXiTHOT
o6opoHu"

[lepcieKTUBHUM HaANpsIMOM MOJANBIIMX HAYKOBUX AOCTIIHKEHb Mae OyTH
BHUpILIEHHS MUTAHHS NPO T€, KOJU HasBHA KapaHICTh JISHHS B pa3l MNEPEBUILECHHS
MeX HEOOX1JHOiI OOOpOHHM Ta KOJIM TaKy KapaHiCTh B3araji BUKIIOYaiOTh. OKpemi
aCNeKTH IhOTO THTAHHS 3aJHUIIAIOTHCS HEAOCTATHBO JOCHITKEHUMH, OCKIIBKU
BOMBCTBO 332 YMOB MEPEBUIIECHHS MEX HEOOX1THOI 0OOPOHU € PI3HOBUIAOM YOUBCTB
3a MOM SKIIYIOYMX OOCTaBUH, OCOOJIMBOCTSIMHU SIKOTO € crernudiuHa 0O0CTaHOBKa
MOro BUMHEHHA Ta 1HINI JTOAATKOBI O3HAKH, 11O XapaKTEPU3YIOTh 3MICT MOCATaHHS
Ha KUTTS MOTEPILIOTO.

Ha mifcTaBi BUIEBUKIAIEHOTO HHHI Jif04€ KPUMIHAJIbHE 3aKOHOABCTBO,
AKE perjlaMeHTy€e HeoOX1HY 000pOHY, BUMArae 3MiH, METOIO SIKUX € 3aKPITUJICHHS y
TekcTl KpuMiHaIBHOTO KOJEKCY TapaHTid, sKi J03BOJAIOTh KOXHIM JIFOAWHI
Oe3MepenIKoIHO peali3oByBaTh MPUPOJIHE MPaBO HA 3aXUCT, 3aKpiIUICHE Y
KoncTurymii
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MOHSATTSA CUCTEMU ITIOKAPAHB B YKPAIHI: 3AKOPJIOHHUM
JTOCBIJ

dynnuk Anacracis OgeriBaa
KypcaHT 2 Kypcy (axkyibrery
MiArOTOBKH (PaxiBIliB TS I APO3LTIB
CTpaTEeriuHuX PO3CIiTyBaHb
JIHIMponeTpOBChKUH e KaBHUM
YHIBEPCHUTET BHYTPIIIHIX CIIpaB

HaykoBuii kepiBHUK:

IIpumauvenko Biraniii ®exopoBuy
KaHIUJAT IOPUANYHHAX HAYK, JTOLEHT
JIHITPONIETPOBCHKHIA Iep KaBHUI
YHIBEPCUTET BHYTPIIIHIX CHPaB

KpruMiHaibHE TIOKapaHHS € HaWMOUIMPEHIIIUM Cepell  KpPUMIHAIBHO-
MPaBOBUX 3aXOJIB BHUXOBHOIO XapakTepy, IO 3aCTOCOBYIOTHCS JAEPKABOIO IS
00poTHOM 31 3JI0YMHHICTIO. TOMY colllajibHa LIHHICTh MOKAapaHHS 3acIyroBY€ Ha
ocoOnMBYy yBary. BIUIMB coLiaibHUX Ta KyJbTYpHUX (DAKTOpPIB POOUTH CUCTEMY
NOKapaHb JUHAMIYHUM MPABOBUM SIBUIIEM y 0araThboX acleKTax.

[Tomitvka nepxaBu MO0 OOpPOTHOM 31 3JOYMHHICTIO Tependadyae HUBKY
3aX0/iB, TOJIOBHA POJIb SIKUX TOJSATA€ Y BIATBOPEHHI COILIAIbHHUX, €KOHOMIYHUX,
MOJIITUYHUX, T[PABOBUX, OpraHi3alifHUX Ta KYyJbTYPHO-OCBITHIX 3aXOJiB.
[ToxapanHs TakoX 3aiimMae meBHE Miclie B IMX 3axojax. lle HeoOXimHuii 3acid
3aXUCTY CYCIIJIbCTBA BiJ] 3JI0YMHIB.

[TokapanHsi came 1Mo cob0i € epeKTHBHUM 3acO00M, SIKU MOXE YCYHYTH
KOH(DJIIKTH MIDK JEp>KaBO0 Ta OKPEMHUMHM JIIOJbMH, BIJHOBUTH HOPMAaJIbHUI
MPaBOMNOPSAIOK Ta OAHOYACHO PEIHTETPYBATH OCOOMCTICTH 3JI0UYHMHIIS B CYCIIIBCTBO.
[1, c. 148].

[lokapanHss € 3acoO00OM TPaBOBOrO MNPUMYCY MYOIIYHOIO XapakTepy 1
npecTaBisie KpaiHy IpH BU3HAYECHHI 3JI0YMHHOCTI MiSTHHS, TOKAPaHHS 32 BYNHCHHS
Aii, 3aradbHUX TPHUHIMIIB TPU3HAYCHHA TIOKapaHHS, BHUKOHAHHS IOKapaHHS,
IPUYUH Ta YMOB 3BUJIbHEHHSI IOKapaHHs TOI10. BoHa Mae MOHONOJIbHE CTAHOBUIIE 1
Ma€ Ha METI 3alpOBaIUTH TOKApaHHS y BIAMOBIAHIN 1HCTUTYIINHINA cucTeMl Ta ii
MOBHOBaXKEeHHSX. [ 1, c. 150].

Caix 3a3HaYuTH, 1O Y pa3l MOPYIICHHS BCTAHOBJICHUX MPOLEAYP BUKOHAHHS
Ta BUKOHAHHS, TOOTO y pa3l HE3aKOHHOT'O BIPOBA/KEHHS Ta BUKOHAHHS LbOTO
3axoly, JAep)kaBa MpHIIMae 3aKOHOJABYY CHCTEMY U BU3HAYCHHs MiACTaB Ta
00CITy KpUMIHAIBHOI, IMBIIBLHOI Ta TUCIMILUTIHAPHOI BiAMOBIJATLHOCTI OCAJ0BUX
0ci0. SIKIIO pillIeHHs CY/ly CKaCOBYEThCS SIK HECIIPABEIJIMBE, JIeprKaBa BIIIIKOIOBY€E
MartepiajibHi Ta JyXOBHI 30MTKH, CIPUYMHEHI HEOOTPYHTOBAHUM 3aCyJDKCHHSM. [2,
c. 91].
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B Vkpaini nokapaHHss HacTa€ 3a BYMHEHHS YITKO BHU3HAYEHMX YUHHUM
3aKOHOJABCTBOM 3JIOUMHIB, IPOCTYTIKIB 1 MPaBONOPYIIEHb.

Yunnuit KpuminanbHuii  kojexc VYkpaiHu mnepeidavae HHU3KY BHIB
MOoKapaHb, SKi TMPU3HAYAIOTHCS BIAMOBITHO IO TSDKKOCTI Ta  CYCHIJIBHOL
HEOE3MEeYHOCTI BAMHEHOTO JTISTHHSI.

OueBuaHO, MO Oyab-sSKa MpaBOBa JACp)KaBa MAE€ CBOIO CHUCTEMY IOKapaHb,
sKa 0e3MocepeTHRO 3aJIeKUTh B/ MPABOBOI CUCTEMH, KA JII€ B KpaiHi.

CIIA nanexutb 10 aHrJI0-aMEPUKAHCHKOI MPAaBOBOi CIM’i, TOMYy TaM i€
nperenenTe npaBo. OcHoBHuMH Bujamu nokapanb B CIIIA € cmepTtHa Kapa,
yB'SI3HCHHS, YMOBHHUI TEPMIH Ta MpoOartis.

[Ipobarris - 11e cucTeMa HarISIIy Ta 3aX0JiB COIIAJIBHOTO BUXOBaHHSA. BoHa
BU3HAYAETHCS CYJOM 1 3aCTOCOBYETHCSA JI0 3aCYHKEHUX OCI0 BIAMOBIIHO O 3aKOHY.
CMepTHa Kapa BUKOHYETHCS B PI3HUX IITaTaxX PI3HUMHU CIIOCOOAMHU: €IEKTPUUHUM
KpICIIOM, T'a30BOI0 KaMEpOlO, CMEPTENIbHOIO 1H'€KII€I0, MOBIIIEHHAM, CTPATO0. Y
Oaratbox mrarax (OUIbIIE AECSATH ITATiB) CMEPTHY Kapy OyJi0 CKacOBAaHO, a BUPOK
3aMiHEHO Ha JIOBiYHE yB'si3HEHHS. [3, ¢. 401].

V Toit xe yac 3akoHogascTBO CIIIA He 00XOIUTH HABITh HEMOBHOJITHIX -
BOHM TaKOX OTPUMAIOTh JIOBIYHE VYB'A3HEHHSA, LI0 € BIJIMIHHOI PHCOI0 B
YKpaiHCBbKOMY KpUMiHAJIBHOMY 3aKOHOJIaBCTBI.

Jlo puMCBbKO-TE€pMaHCHKOI MPABOBOi CIM’i 30KpeMa HalleKaTh Taki KpaiHu:
Itams, Icnanis, ®panuis, Himeuuuna, IlIBeiitiapis, ABcTpis. 3aKOHOAABCTBO Ta
IPaBO3aCTOCYBaHHS ~ PUMCBKO-HIMEIbKOi  CiM'i  0a3yeTbcsi Ha  IPUHIIMII
BiJIpaxyBaHHsI (BiJ 3arajJbHOTO J0 MPUBATHOTO).

@paniiss Ta KpaiHa, J€ MNepmuid OypKya3HUHW KpPUMIHAJIBHUM KOJIEKC
3’aBuBca micist Opaniry3pkoi peBostomii 1789 poky. Ili3Himie et kapHuit Kojaekc
OyB 3amineHuit HamoneoHIBCbkUM KpUMiHATBHUM KojiekcoM 1810 poky, sikuii misiB
oinbmie 180 pokiB mo 1 Oepe3ns 1993 poxky. HoBuii pernmameHT nisiB 10
CHOT'OJIHIIIIHBOTO JAHS - BUJAHHS IILOTO peryiameHTy 1992 poky [3, c. 410].

Konmekc BimoOpakae KOHIEMIIO 3aXHCTy IHIMUBIAyaJIbHUX TMpaB Ta
BEpXOBEHCTBA MpaBa. BiH 30epirae MUBUII30BaHY CUCTEMY KPUMIHAJIBHOTO MpaBa,
PO3p00JIeHY Y BICIMHAUSATOMY CTOJITTI.

[lepenOayae BiANMOBIAANBHICTH 3a wITpadu, NIKBiAALI a0d0 3yNUHEHHS
TISIIBHOCTT  ropuaudHuX oci6. @paHiisi ckacyBajga cMepTHY Kapy. Dopmoro
1o30aBJIeHHS BOJII € IOBIYHE YB'SI3HEHHS a00 TEBHI MEPiou, 10 HE MEePEBUIIYIOTh
30 pokiB, Ta iHII TOKapaHHs y BTl mTpady, mo3dasieHHs abo 3a00poHU
NEBHUX TpaB (HAMPUKIIAJ, TIpaBa BOisl, BOJIOIIHHS 30po€to Toio). [3, c. 411].

OTxe, MOXHa 3pOOMTH BHCHOBOK, IO TOMEPEKEHHS 3JIOYMHHOCTI Ta
CBIJIOMUH BIUIMB Ha TPOMAJIIH € METOIO MOKapaHHA. TOMy OCHOBHHM 3aBIaHHSIM
MOKapaHHs € TICPEKOHAHHS Ta MPUMYIICHHS, IOKapaHHS Ta BUXOBAaHHS Ta MOTPO3a
HAKJIACTH TIOKApaHHS Ha KOHKpEeTHHX Jrojeld. OTke, MOKapaHHA - 1€ METOJ
JEepP>KaBHOTO TPUMYCY, MPU3HAYEHUH CYJIOM 0C001, 3aCy/PKEHIM 3a KOHKPETHHI
37IOYMH.
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OkpiM 1IbOTO, CJiJ 3ayBaXHUTH, IO IIOBHOILIIHHE PO3YMIHHS CYTHOCTI
CUCTEeMH TIOKapaHHsS B KpaiHi HeOoOXigHe 3aaisi NPaBUIBHOTO TPU3HAYCHHS
MOKapaHHA 3a BIAMOBIIHI 3JI0YHHU.
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YMUCHE BBUBCTBO, BUMHEHE B CTAHI CHJIBHOI'O
AYHNEBHOI'O XBUJIIOBAHHA

Kynii A.B.,

3100yBauka bepasHChKOTrO
JEPKABHOTO ME1arOriYHOro
YHIBEPCUTETY

HaykoBuii KepiBHHK:
Kamencokui JI.B., nokTop
IOpUJIMYHUX HayK, Mpodecop
kKadeapu mpaBo3HaBCTBA
bepasiHChKOTO NEpHKABHOTO
NeJarorivHoro yHiBepCcUuTeTy

AKTyanpHICTh TeMH. 3riiHO 31 ctartssmu 3, 27 Kouctutynii Ykpainu
JIOJIMHA, ii KUTTA 1 340pPOB’S, YECTh 1 T1JIHICTb, HEIOTOPKAHHICTh 1 Oe3reka
BU3HAIOTHCA B YKpaiHi HAMBHUILOIO COLIANbHOI IiHHICTIO. KOXXHa JroiuHa mae
HEBiJl'€MHE MpaBo Ha XUTTS. OJHUM 3 TOJOBHUX 3aBAaHb KPUMIHAJIBHOTO IpaBa
VYkpainu € oxopoHa ocoOu, i1 XuTTsA 1 310poB’s. [leBHe Miciie cepen 37T0YMHIB
MIPOTH KUTTSI 1 370pOB’Sl 0COOM 3aliMarOTh IMOCSTAHHS, IO BUYMHSIOTHCSA B CTaHl
CWJIBHOTO AYIIEBHOTO XBUtoBaHHs. YnHHu KpuminansHuil kKojeke Ykpainu (mani
- KK) ycranoBmtoe BiAMOBITANBHICTh 32 MOCATAHHS HA KHUTTS Ta 3I0POB’S 0COOH,
110 BUMHEHI B CTaH1 CHJIBHOTO JTYIIEBHOTO XBWIIOBaHHS: 3a BOMBCTBO (cT. 116 KK) i
32 3aMOiSHHS TSKKOTO TilecHoro ymkomkeHHs (cr. 123 KK). Ix ckmamu
BU3HAIOTHCA NPUBUICHOBAHUMHU, TOMY BOHH BIJHOCSATBCS JO 3JIOYMHIB 3
oM’ SIKITYFOUMMHU  oO0cTaBUHaMu. [licTaBol0 MOM’SIKIIEHHS BiJAMOBIAQAIBHOCTI €
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3HAXO)KEHHs BUHHOTO MiJ Yac YYMHEHHS LMX 3J0YMHIB Yy CTaHl CHJIBHOTO
JYTIEBHOTO XBUJIIOBAHHS.

Crymiap  gochimkyBaHocTi  mpobOinemu.  [IpobGiemu  KpuMiHANIBHOT
BIJIMOBIIaJTLHOCTI 32 YMHUCHE BOWBCTBO, BUMHEHE Yy CTaHI CHJIBHOTO YIIEBHOTO
XBUWIOBaHHs, po3nsinanu O.B. ABpamenko, M.I. baxanos, A.B. baiinos, C.B.
boponin, B.M. bypnain, O.B. bypko, L.B. TI'opuocraeBa, M.l. Jly6inina, M.L
3aropoanikoB, O.M. Koponenko, O.A. Ksitko, /I.0. Ky3smin, M.B. Jlucak, JI.A.
Ocranenko, LII. ITandino, O.M. Ilomnos, I [ToptHoB, O.B. IlynseBa, T.B.
CucoeBa, b.B. Cimopos, B.l. Tkauenko, O.O. Uyrynos, T.I'. llaBrymigze, JII.
[IIexoBmoBa Ta iHIII. 3 TICUXOJOTTYHOTO MOTJISAAY apeKTHUBHI cTaHU BUBUYaiucs JI.B.
Anekceeporo, @.C. Cadyanosum, O./]. CitkoBebkoto, B.b. IlepBomaiicbkum 1 B.O.
[Iynspem.

Meta nocmimkenHa. KpuMiHanbHO-TIpaBOBa XapaKTEPUCTUKA YMHUCHOTO
BOMBCTBa, BYMHEHOTO B CTaHl CHJIBHOTO JYyIIEBHOTO XBWIIOBAHHS, B TEOpii
KPUMIHAJIBHOTO TIpaBa Ta 32 YUHHUM 3aKOHOJaBCTBOM Y KpaiHHU.

Cythicte pochimkenHs. Crarrs 116 KpuMiHanbHOro KOAEKCY YKpaiHU
nependavyae BIANOBIIAIBHICTh 32 YMHCHE BOMBCTBO, CKOEHE y CTaHI CHJIBHOTO
NyIIEBHOTO XBWIIOBaHHs. Panime jgucnosuifiss 1i€i  crarri nependadana
BIINOBIAIBHICTh 32 YMHUCHE BOMBCTBO, BUMHEHE B CTaHI CHJIBHOTO JYIIEBHOTO
XBUJIIOBAHHS, IO PANTOBO BHWHUKIO BHACIIJOK IPOTU3aKOHHOTO HACHIIHCTBA,
CUCTEMATUYHOTO 3HYIIaHHs a00 TsHKKOT 00pa3u 3 00Ky morepmiioro [3].

11 ciyas 2019 poky HaOpaB unHHOCTI 3akoH Ykpainu «IIpo BHEceHHs 3MiH
no KpuminaneHoro ta KpuMiHaJIBHOTO MpOIECyalbHOTO KOJEKCIB YKpaiHu 3
MeTor peamizamii mosioxkeHb KouBenmii Paaum €Bpormm mnpo 3amoOiraHHs
HAaCWJILCTBY CTOCOBHO KIHOK 1 JIOMAlllHbOMY HACWJIBCTBY Ta OOpOTHOY 3 IUMHU
sutamMu» Big 06.12.2017 Ne 2227-VIII. Tomy nHapasi ct. 116 KpuminaasHOTO
KoJIekcy YkpaiHu mepeadadae BiMOBIAAIBHICT 32 YMUCHE BOMBCTBO, BUMHEHE B
CTaHi CHJILHOTO IYIICBHOTO XBUJIIOBAHHS, 3yMOBJICHOTO KOPCTOKUM TIOBOIKECHHSIM
a00 TakuM, IO TMPUHMXKYE YECTh 1 TIAHICT OCOOM, a TaKOX 3a HasBHOCTI
CUCTEMHOTO XapaKTepy TaKOro MOBOJKEHHS 3 00Ky norepmiioro [1].

CraH CWIBHOTO JyHIIEBHOTO XBWIIOBaHHS TosicHIO€ 1.23 IloctanoBu
[Inenymy BepxoBHoro Cyny VYkpainum «lIpo cynoBy mnpakThky B copaBax Ipo
3JIOYMHU MPOTHU KUTTS Ta 370poB’st ocodm» Big 07.02.2003 Ne2 sik eMouiitHui cTan
BUHHOTO, SIKMM 3HWKY€ HOTO 3JaTHICTh YCBIJOMIIIOBAaTH CBOi Nii abo KepyBaTu
HUMHU [4].

VY ncumxomorii meit craH HasuBaeTbesa (PiziosoriuauM adexroM. Bin €
HAJ3BUYAalHO CWJIBHUM, OCOOJIMBO BHPAXEHUM, KOPOTKOYACHUM EMOIIHHUM
CTaHOM, 0 OYPXJIMBO TMPOTIKAE, MOB’I3aHUH 13 KapAMHAIBHOIO 3MIHOIO BaXJIMBUX
Uig  Ccy0’€KTa JKUTTEBUX OOCTAaBMH, CYNPOBOJKYBAHMHA pI3KO BHUPAKECHUMHU
ncuxo@i310JIOTIYHUMHM TIPOSIBAMHU Ta 3MIHAMH, 10 JA€ HEMJIErIy CBIIOMOMY
BOJIbOBOMY KOHTPOJIIO PO3PSIIKY B Jii.

3aKOH He MIAKPECHIOE, SIKUM caMe€ Mae OyTH 3aCTOCOBYBaHE MOTEPIIIUM
HACWJIBCTBO. TOMYy HACWJIBCTBO, BHACTIJOK SKOTO BHHHMKA€ CTaH CHIJIBHOTO
IYIIEBHOIO XBWJIIOBAHHS, MOX€ OyTH sK GI3MYHUM (3alOAISSHHS TUIECHHUX
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YIIKO/DKEHB, 10001), TaK 1 MCUXIYHUM (TIOTPO3a 3anoisaTu (Gpi3U4HY, MOPAIbHY YH
MaifHOBY 1IKoay) [2].

HacunbcTBo, sike BHUKJIMKA€E y BHHHOTO CTaH CHUJIBHOTO JYLIEBHOTO
XBUJIIOBaHHS, O0OB'SI3KOBO Mae€ OyTH MPOTHU3aKOHHUM. [IpoTu3akoHHUI XapakTep
O3Hauae, IO TMOTEpPIIIM HE MaB 3a 3aKOHOM TMpaBa y JaHOMY BHUIAAKY
3aCTOCOBYBATH Take HACWILCTBO. [IpOTH3aKOHHICTD il MOTEPIUIOTO Y il cUTyarrii
BUKIIMKA€ y BUHHOTO E€MOIIHO-TICUXOJIOTIYHUN CTaH, KU, y CBOIO Yepry,
BUKJIMKA€E BIAMOBIJHY HOTO PEaKIlilo y BHIJIAMI 3alOIISHHS TIKKOTO TIIECHOTO
YIIKOJKEHHS. [2].

BuHUKHEHHS CTaHy CHJIBHOTO JYIIEBHOTO XBWJIIOBAaHHS  BHACIIJOK
3aCTOCYBaHHS /10 OCOOM HACWJIbCTBA Ha 3aKOHHHMX IMiJicTaBaX (HANpPUKIAJ, MpU
3aTpUMaHHI ¥ TpalliBHUKaMU MUIIIIT y pa3l BYMHEHHS HEIO0 3JI0YMHY YU 1HIIOTO
IPaBOMOPYIICHHS) a00 K HE B pe3yJbTaTl CUCTEMATUYHOI'O 3HYIIAHHSA 200 TSXKKOi
o0pa3y BUKIIIOYAE BIAMOBIIAIBHICTh OCOOH, sIKa B TAKOMY CTaHl YMHUCHO BUMHHIIA
BOMBCTBO, 3a cT. 116 [3].

besnocepenniMm  00’ekToM yOMBCTBA B CTaHI CHJIBHOTO JYIIEBHOTO
XBUWJIIOBaHHS € KUTTA JoAuHU. OO’ €KTUBHA CTOPOHA 3JI0YMHY XapaKTePU3YETHCS
isMA  (MOCATAHHSAM Ha JKUATTA 1HIIOI OCOOM), HACHiAKaMU Yy BUIJIANL CMEPTI
JIOAVHY, TPUYMHHUM 3B’SI3KOM MDK 3a3HAYCHUMH JiSIMH Ta HACIIKOM, a TaKOX
9acoM 1 IEBHOIO 0OCTaHOBKOIO BUMHEHHS 3I0UHHY .

CyO'ekTOM 3JIOYHMHY € OCyJHa ocoba, sKa jgocsaria 14-pidHoro BIKY 1
nepedyBajla MiJ 4Yac BYMHEHHS 3JI0YMHY Y CTaHi CHJIBHOIO JYLIEBHOTO
XBWJIIOBaHHS, 10 panTOBO BUHHUKJIO BHACIIIOK HPOTU3aKOHHOTO HACUJIbCTBA,
CUCTEMATUYHOTO 3HYIIAHHS YU TSXKKOI 00pasu 3 60ky morepniuioro. Cy0'ekTUBHA
CTOpPOHA XapaKTEPU3y€EThCs MPSAMUM ab0 HenpsAMUM ymHclIoM. [IcuxiuHe cTaBIeHHS
0co0u MpU BUMHEHHI I[HOTO 3JI0YMHY XapaKTepU3yIOTh JIB1 0COONMBOCTI: 1) ymucen
3aBX/IM € TaKuM, 1110 PanTOBO BHHHK, 1 a()eKTOBAaHUM; 2) eMOLIMHUI CTaH BUHHOL
0COOM XapaKTepHU3Y€ThCS CUIIBHUM AYIICBHUM XBIJIIOBAHHSM, IO MEBHOIO MipOIO
3HIKYE 11 3aTHICTh YCBIJOMIIIOBATH CBOI /i1 a00 KepyBaTH HUMU.

Jlis po3MeKyBaHHS YMHUCHOTO BOMBCTBA, BUMHEHOTO B CTaHI CHIJIBHOTO
AYIIEBHOTO XBWJIIOBAHHS, Ta yYMHCHOTO BOHMBCTBAa MiJl Yac MEPEBUILEHHS MEX
HE0OX1THOT 000POHU HEOOXITHO BpaxOBYyBaTH MOTHUBAal10 cy0’exta. Ha BimMiHy Bif
CTaHy CHJIBHOTO YIIEBHOTO XBWJIIOBAHHS, MOTHUB MijJ 4ac HEOOXiAHOI O0OOpOHHU
XapaKTEPU3y€EThCS] HAMIPOM 3aXUCTUTH CBOI 3aKOHHI 1HTEPECH, IHTEPECU JEPKaBH,
CyCHuIbCTBA 200 1HIIOI 0COOM NUISIXOM 3amoJisTHHS IIKOAW TOMY, XTO Tocsirae. Y
CBOIO 4epry, BOMBCTBO, BUMHEHE B CTaHl CHJIBHOTO JYIIEBHOI'O XBHWJIIOBaHHS,
XapaKTepU3y€eTbCs TUM, L0 MPOTHUIIPABHA MOBEAIHKA MOTEPIUIOr0 HE CTAaHOBUTH
HACTIJTLKM 3HAYHOI CYCIUIBHOT HEOE3IMEeKH, SIK 1€ Ma€ MICIIe MMl 4ac HeoOX1THOI
000poHU Ta i IEPEBUIIICHHS.

OcHoBHI BHUCHOBKH. OTxe, Oynb-ike BOMBCTBO BOMBCTBO, IIOCSTae Ha
HAWTOJIOBHINTY I[IHHICTh — JKUTTS JIIOAWHU. AJie BOMBCTBO, BUMHEHE Yy CTaHi
CHJIBHOTO JYIIIEBHOTO XBHJIIOBaHHS, BUOKPEMJICHE 3aKOHOJABCTBOM BiJl YMHUCHOTO
BOMBCTBa, TOMY 10 BUHHMH, Mepe0yBaloyu y LIbOMY CTaHi, HE MOE€ MOBHICTIO
YCBIIOMIIIOBATH XapakTep 1 HeOe3MeKy CBOiX Jii Ta KepyBaTH HUMHU. 3aCTOCYBAHHS

130



ct. 166 KpuminansHnoro Kojgekcy Ykpainu Mae Miciie JIMIIIe KOJIM BUHHUM MOTepIiae
BiJl JKOPCTOKOTO TMOBOJDKCHHS, TPUHIDKEHHS 4YeCTi 1 TigHOCTi. Takok, BaKIMBUM
npu 3actocyBanHi cT. 116 Kpuminansnoro Kogekcy Ykpainu, 1mo cTaH CHIBHOTO
JYIIEBHOTO XBWJIIOBAaHHS Ta yMHUCEI Ha BOWMBCTBO MAalOTh BUHUKHYTH ParTOBO.
Byno 3a3HadeHo, 1m0 HACWIBCTBO, SKE€ BUKJIMKAE Yy BUHHOTO CTaH CHJIBHOTO
TYIIEBHOTO XBWJIFOBAHHS, O0OB'SI3KOBO Ma€e OyTH MpoTu3akoHHUM. [IpoTH3akoHHMIA
XapaKkTep O3HAYa€, M0 MOTEPIUIMKA HE MaB 3a 3aKOHOM TIpaBa y JAaHOMY BUIAAKY
3aCTOCOBYBATH TaKe HACUIBCTBO. [HIIMMU clOBaMU, SIKOM MOTEPIUIMNA HE BUMHSB
MPOTU3aKOHHUX M 100 BUHHOTO YM IHIIUX OCI0, BUHHUM, Y CBOIO 4Uepry, He
BYMHUB OM POTUIIPABHUX JI1H 111010 HHOTO.
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HYJIbOBE 3ABPYJHEHHS B MICTAX YKPATHUY BIJIIOBIJTHO JIO
€BPOINEVICHKOI'O 3EJIEHOI'O KYPCY

Kapao6aina /I.C.,

JloHeUbKHii ep>KaBHUN YHIBEPCUTET
ynpaBiiHHs,aKyIbTeT IpaBa i
myOIIYHOTO YIIPaBIiHHS CTYIEHTKA 3
Kkypcy cnernianbaocTi 081 «IIpaBoy»

HaykoBuii kepiBHUK:

HMukaaypi O. b.

CTapIluii BUKIaaayd Kadeapu
CIeliaIbHO-TIPABOBUX JUCITUTIIIH
JloHelbKUI Nep:KaBHUI YHIBEPCUTET
yIPABIIHHS

3 KO>)KHUM POKOM KJIIMAT Ha IJIAHETI 3MIHIOETHCS 1 BCE O1IbIIE MOTIPIIYETHCS
CTaH HABKOJUIIHBOTO cepenoBulia. lle € cepiio3HOI0 3arpo30i0 HE TUIBKH IS
VYkpainu, ane 1 11 Bcboro cBitTy. Hapasi qyke roctpo mocrae muTaHHS XIMIYHUX
B1JIXO/I1B, IPOMHUCIIOBOr0 3a0pyAHEHHS Ta BEIMKOI KUIBKOCTI MOOYTOBHUX BIJIXO/IIB,
AK1 3a0pyAHIOIOTh MOBITPS, BOAY, IPYHTH Ta HETaTMBHO IO3HAYAIOTHCA Ha CTaHI
3710pOB’ Sl JTIOICH.

MeTor noCHiIKEeHHS € BU3HAUEHHS IIJISX1B BJAOCKOHAJIEHHS HAlllOHAJIbHOIO
3aKOHO/IABCTBA 3 METOI0 HAOIMKEeHHs 10 cranaapti €C.

11 rpynus 2019 poky €poneiicbka Komicis npeseHTyBasia €BponeichKuii
senennit kypc (The European Green Deal) (nami — €3K), 3a skuii 15 ciuns 2020
POKY MpOrosiocyBaB €BpornapiaMeHT, NATPUMABIIH L0 YIO1y, TOJOBHA METa AKO1
3poOouTH €BpONEUCHKUNA KOHTMHEHT KIIMAaTUYHO HelTpambHuM A0 2050 poky.
Okpim 1poro, €3K mnporoHye TmiaaH i [MOAO MIABUILEHHS €()EeKTUBHOCTI
BUKOPHUCTaHHSI PECYPCIB 32 PaxyHOK IMEPEXOJy A0 YMCTOI €KOHOMIKHA 3aMKHYTOIO
UKy, BIZTHOBJICHHS 010p03MaiTTs Ta CKOpOYCHHs 3a0pyaHeHHs [1].

Vkpaina npomyuunacs a0 uporo kypey 1 24 ciunga 2020 poky KaGiner
MinicTpiB YKpaiHu yXBaJIMB MOCTAHOBY IIOJAO YTBOPEHHS MIXKBIIOMYOi poOOUOi
Ipynu 3 TUTaHb KOOPJWHAIT TIOJOJAHHS HACIIAKIB 3MIHM KIIMAaTy B paMKax
iHiniatuBu €Bporneiicbkoi Komicli «EBponenchbKuil 3eJIeHui Kype» Ta MOJI0KEHHS
npo Hei. ['0JOBHMM 3aBHaHHSAM MUDKBIAOMYOI poOOYOi TpymH € CHPUSHHS
3a0€3MeUeHHI0 BUKOHAHHS 3aBJIaHb 111010 TIOCHJICHHS IHCTUTYIIIMHOT B3a€MOJIIT Mixk
VYkpainoro Ta €Bpormeiicbkoro Komici€ero 3 METOH BIPOBAKCHHS 3a3HAYCHO1
imiiatusu [2].

[IlutanHa Oe3MeYHOro JOBKULIS B MICTaxX MPSMO MOB’SI3aHO 13 MUTAHHIM
310pOB’sl HaceJieHHs. ToMy HyJIbOBE 3a0pyJIHEHHS € OCHOBHOW Mo €C 3amis
3BUIBHEHHS JIOBKULIS BiJ] TOKCUYHUX PEUYOBMH 1 3a0€3MEUEHHS 3aXMCTYy TPOMaJISH
Ta €KOCUCTEM.
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Hapasi Ykpaina He € HallOIbIIMM 3a0pyAHIOBAYEM IOBITPSI, ajie mpoleMa
Horo 3a0pyIHEHHS BCE OJHO € OJHIEI0 3 HaWBAKIMWBINIUX, OCOOJMBO B
MIPOMHUCIIOBUX MicTaxX. Bosa Ta IpyHTH TakoX 3a0pyIHIOIOTHCS CKUIAMH XIMIYHUAX
PEYOBHH, IPOMUCIIOBUMH BiIX0JIaMH, TUTACTUKOM [3].

€pporneiicbka Kowmicis y pamkax €3K mpuitasna Crparerito €C 1mono
CTIMKOCTI 0 XIMIYHUX peuoBUH. L{g cTpaTeris € mepmmM KpOKOM J0 HYJIHOBOTO
3a0pyJHEHHS HABKOJMIIHBOTO CEpeloBUIa 0e3 TOKCHYHMX pedoBHH. OKpiMm
3HIDKCHHS IIKIJJIMBUX BHUKHUIIB y TMOBITPS, BOJAY Ta IPYHTHU, CIOJU BXOJWTH
3a00pOHa BUKOPHUCTAHHS HANOUIBIN MIKIJJIMBUX XIMIYHMX PEUOBHUH Y CIIOKHUBUHX
TOBapax, TAKUX SK ITPAIIKH, MPEAMETH JUIsl JOTISAY 3a AIThbMH, KOCMETHKA, MUIOYI
3aco0u, maTepiaiiv, 110 KOHTaKTYyIOTh 3 MPOJYKTaMH XapuyBaHHS, Ta TEKCTUJIb.
Crparerist 3a0e3MeUndTh BUKOPHUCTAHHS JIIOJBMH YCiX XIMIYHMX PEUOBHH O1JIBII
0e3rneuHo Ta palioHaabHO [4].

3amnsa e Outbmoro HadmwkeHHa Ykpainn no €3K 3 Oepe3ns 2021 poky
Kabiner MinicTpiB Ykpainu 3atBepauB HaijioHalbHy €KOHOMIYHY CTpATeriio Ha
nepion 10 2030 poky (mami — Crparerisi). OnHi€r0 31 CTpaTEriyHUX LIIEH IBOTO
JOKYMEHTY € 3a0e3leyeHHs1 O€e3MEeYHOro MOBKULIS JUIsl HACEJeHHS 3 METOI0
aganTauii gepskaBHOi mojiTuku BignoBigHO g0 €3K. Cepen HUISXiB JOCATHEHHS
CTpATEr1yHUX LI BU3HAYEHO MOKPAILEHHS I€PKABHOTO YIPABIIHHS, MOHITOPUHT
CTaHy HAaBKOJMWIIHHOTO MPUPOIHOTO CEPEAOBHINA Ta KOHTPOJIb 3a JOTPUMAHHAM
IPUPOAOOXOPOHHOIO 3aKoHOAaBCcTBA. llle oaHMM Ta HAMBAXIIMBIIIMM ILISXOM
JIOCSITHEHHSI  CTpaTeriuyHol IiJII BU3HAYEHO peajizallil0 TMPUHIMMIIB  CTaJIOro
PO3BUTKY Ta MOCTYTOBHM MEPEXia JI0 «3€JICHOI EKOHOMIKI, 30KpeMa 010 3MiHH
KJIIMaTy, BIJAXOIB, IPOMUCIOBOTO 3a0pyqHEHHs Ta XiMmiyHOi Oe3meku. Jlns
peanizalii 3a3HaYeHUX MPUHIIUIIIB Mepe0aueHo TakKi 3aX0/IH, SK:

® BIPOBAIXKCHHSI CUCTEMU MOHITOPHHIY, 3BITHOCTI Ta Bepu(ikalii BUKHIIB
MMapHUKOBUX Ta3iB,;

® CTBOPEHHS HAI[IOHAJILHOTO KIIIMAaTHYHOTO (DOHY;

® 3QJIy4eHHS 1HBECTHIIA B NMPOCKTH EKOJOTIYHOIO CHpSAMYBaHHS, y chepy
yIpaBJIiHHS BIIX0/IaMHU;

® PO3pPOOJICHHS Ta BIPOBAHKCHHS CEKTOPATBHUX KIIMATHIHUX TMOITHK JJIS
€HEePreTHKH, MPOMUCIIOBOCTI, TPAHCTIOPTY, JKUTIOBO-KOMYHAJILHOTO TOCIIOIapPCTBA,
arpapHoOro CEeKTOpy Ta 1HIIHUX Taly3ei;

® BIIPOBAHKCHHS HAMKpAIIUX MPAKTUK 3 00pOOJICHHS B1IXO/IB, 301JIbIIICHHS
00cATiB BUKOPUCTaHHS BTOPUHHOI CHPOBUHU Ta MMPOMUCIIOBUX BIJIXOJIIB, CTBOPEHHS
CUCTEMH PO3JAUILHOTO 30UpaHHs Ta IEPEPOOJICHHS BIIXO1B YITAKOBKH;

e 3MEHIIEHHS KIJILBKOCTI ITOJITOHIB Ta 3BAJIMILI,

® 3aMpoBaHKEHHS MPUHIIMITY PO3MIMPEHOI BIIMOBIIATBHOCTI BUPOOHUKA;

® TiABUINEHHS ©()EKTUBHOCTI JCp)KABHOTO peryioBaHHsS Yy  cdepi
MIPOMHCIIOBOTO 3a0py/THCHHS,

® YJIOCKOHAJIEHHS CHUCTEMU Harjsily 3a JOTPUMaHHSAM Cy0’eKkTamu
rOCTIOZIApPIOBAaHHS 3aKOHOJABCTBA MPO OXOPOHY HABKOJHUIITHHOTO MPHUPOIHOTO
CEepeIOBHILIA;
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® 3aMPOBAKCHHSI CUCTEMH YIPABIIHHA XIMIYHOIO OE3MEKOI0 Ta XIMIYHUMU
pEYOBUHAMU;

e MPUUHATTSA 3aKOHIB YKpaiHM 11010 YIPABIIHHS PI3HUMH BUJAMHU BiIXO/IIB,
npo 3amo0iraHHs, 3MEHILIEHHS Ta KOHTPOJb IMPOMHCIOBOTO 3a0py/IHEHHS, PO
Ximiuny Oe3meky [5].

VYkpaina Bxke 3po0Ouiia epimi KpoK y HalpsMKY XiMigHOT O0e3MeKH, BBIBIIH
B jaito 23 Oepes3ns 2021 poky Pimenns PHBOY «Ilpo 3axoau 1m1o/10 migBUIIEHHS
piBHs XiMIuHOT Oe3neku Ha Teputopii Ykpainu». [lum pimennsm PHBOY Buznana
HeJO0CTaTHbO e(dekTuBHOIO  JisibHICTE Kabinery MinictpiB  Ykpainu 13
3a0e3MeyeHHs] MPOBEICHHS JEePKaBHOI MOJITUKUA Yy cdepl ynpaBIiHHS XIMIYHOIO
O€3IeKOI0 Ta MOBOKCHHS 3 XIMIYHMMH PEYOBHHAMH, HEIOCTATHIO JTOCKOHATICTh
HOPMATHBHO-TIPABOBOTO Ta OpTraHi3amiifHOTO 3a0e3MeUeHHs CHUCTEeM YIPaBIiHHS
XIMIYHOIO OE3MEeKOI0 Ta TOBO/DKEHHS 3 XIMIYHUMH PEUYOBHHAMH, 3a3HAUMIIA TPO
BHCOKHI PpIBEHb PHU3UKIB JJIsl MPUPOJHUX EKOCUCTEM Ta 3I0POB’Sl HACEJICHHS
BHACJIIJJOK HEraTUBHOTO BIUIMBY HEOE3MEYHUX XIMIYHUX pPEYOBHUH, a TaKOXK
3000B’s13a5a Ypsa y JBOMICSIUHUNA CTPOK OMPAIOBATH MUTAHHS IIOJI0 YTBOPECHHS
M1kB110M40i KOMICIi 3 TUTaHb YNPaBIIHHS XIMIYHOIO O€3MEKOI0 Ta MOBOHKCHHS 3
XIMIYHUMH pedoBHHaMHU [6].

3aKOHONPOEKTIB 1I0JI0 MPOMUCIOBOrO 3a0pyIHEHHS 1lI€ HE MPHUIHATO, X04a
1o BepxoBHoi Panu Ykpainu Oyio mojiaHo EKUIbKa, OB’ SI3aHUX 13 MPOMHUCIOBUM
3a0pynnennsm: [lpoext 3akoHy mpo 3amoOiraHHs, 3MEHIICHHS Ta KOHTPOJIb
npomuciioBoro 3abpyaHeHHss Ne3117 ta Ilpoekr 3akoHy mpo 3amoOiraHss,
3MEHIICHHS Ta KOHTPOJb HNPOMHUCIOBOro 3a0pyaHeHHs: Ne4167-1, oOuaBa 3 sKux
OyJ10 3HATO 3 po3risay. Ase 29.09.2020 poky Oyino 3apeectpoBano [Ipoekt 3akony
PO 3ano0IraHHs, 3MEHILIEHHS Ta KOHTPOJIb 3a0pyIHEHHS, 1[0 BUHUKAE B PE3YJIbTATI
MpOMUCTOBOT AistmbHOCTI Ne4167, sikuii HA JaHUW MOMEHT OYIKYE pO3TIsiay. Y
BUCHOBKY ['050BHOro HaykoBo-ekcnepTHOro ympasiiHHs Big 07.05.2021 mono
IBOTO  3aKOHOMPOEKTY  3a3HA4YCHO JCKiIbKa 3ayBaXeHb, CEpeA  SIKUX:
HEBIJIMOBITHICTh JIEAKUX TIOJIO)KEHb 3aKOHOIPOEKTY TMPUHIMIYY FOPUIAYHOL
BU3HAYEHOCTI, 3TIJHO 3 SKUM HOPUIAYHI HOPMHU MAIOTh OyTH YITKHMH, SICHUMH 1
HEJIBO3HAYHUMH, TEKCT BIiANMOBIAHUX moyioxkeHb JupektuBu 2010/75/€C
€pornericbkoro I[lapmameHTy BIATBOPIOEThCS 0O€3 amanTailii 10 HaIlOHAIBHOTO
3aKOHOJIAaBCTBA; TEPMIHOJIOTIYHMM amapaT NPOEKTy BHUMAarae JJI0OIpPAIfOBaHHS,
CTPYKTypa TIpOEKTy He 3a0e3medye IUTICHOTO 3aBEpUICHOTO  IPABOBOTO
pPEeryJIIOBaHHS  BIAMOBIJHUX CYCHIJIbHUX BIJJHOCHUH;, TIMTaHHS MPAKTUYHOTO
3a0e3ne4eHHs] MEepeBIpKU JOCTOBIPHOCTI 1HQOpMaLli MPO BUKUAUM 3 YCTAHOBOK
3aJIMIIAETHCS HEBPETYIbOBAaHUM [7].

04 gepBHs 2020 poky OyJo 3apeecTpoBaHo [IpoekT 3akoHy Mpo ymnpaBiHHS
BigxonamMu Ne 2207-1-1, sikuil Hapas3l roTyeTbCs A0 JPYroro yuTaHHsA. JlaHum
3aKOHOTMPOEKTOM TPOMOHYETHCSA 3alpOBAaJUTH B HAIlOHATIBHE 3aKOHOJABCTBO
MOJIOKEHHSI €BPOIEUCHKOTO 3aKOHOJABCTBA, 30KpPEMA: 1€papxil0  YNpaBIiHHSA
BIIXO/laMi Ta OCHOBHI BHUMOTH JIO PO3IIMPEHOI BIJAMOBINATBLHOCTI BUPOOHUKA,
BBECTH CHCTEMY JIOBFOCTPOKOBOTO IIJITaHYBaHHS YIOPABIIHHS BiIXOJaMH Ha
HaIllOHAJTHLHOMY, PETIOHAILHOMY Ta MICIICBOMY PIBHSX; BIIPOBAAUTH 1H(MOpMAIIHHY
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CHUCTEMY YIIPaBIIIHHS B1IXOJaMU; MOCHJIUTH BUMOTH JI0 JIIIIEH3YBaHHS IIsUTBHOCTI 31
30upaHHs Ta 0OpoOJIeHHA HEeOEe3NEeYHUX BIAXO/1B; BCTAHOBUTHU MOPSAOK 30UpaHHS,
BHUBE3CHHS Ta OOpOOJIEHHS MYHILMIAIbHUX BIIXOMAIB, BIPOBAAUTH X PO3ILUIbHE
30upaHHs Ta penukKIIiHT [8].

[TincymoByrouM, MO>KHA 3a3HAYHUTH, 110 X04a B YKpaiHi BKe 1CHYIOTh 3aKOHU
o0 3abe3neueHHst 6e3neku AoBKULIA (3akoHn Ykpainu «IIpo Bimxomm», «IIpo
NeCTUIMAN 1 arpoximikatuy, «[Ipo BuiydeHHs 3 00iry, mepepoOKy, yTHIII3allilo,
3HUINEHHS a00 MOJaibllle BUKOPUCTAHHS HESIKICHOI Ta HEOE3MeUHOi MPOIyKIID» Ta
1HIIl), aje Hapa3l BOHM MNOTPeOyIOTh YIOCKOHAJCHHS 3TIJHO €BPOMEHCHKUX
crangaptiB. Tomy HamionanbHa crpateris y BianosigHocTi Ao €3K mnependauae
3aX0AM, fAKI 3HAYHO IIJIBUINATH 3aXUCT 3JI0pPOB’S TPOMAJsiH, HABKOJUIIHHOTO
cepenoBuILa Ta HAOMM3ATh YKpainy 1 €C 10 HyIbOBOro 3a0pyIHEHHS, CEpe]l AKUX:
MOCUJICHHS CTaHAAPTIB SKOCTI aTMOC(EPHOTO MOBITPS, IPOTHU IS 3a0pyTHEHHIO BOJT
MIKPOILJJTACTUKOM,  XIMIYHHUMH  PEYOBHMHAMHM, BKJIIOYAalOYM  (papMarieBTUYHI
mpemapaTd, 3axXO[d IIOJAO0 CKOPOYEHHS BHUKUIIB BiJl BEJIUKHX MPOMHCIOBUX
YCTAHOBOK, pO3pO0OKa CTpaTerii 3 XIMIYHHUX PEYOBUH JUISI CTAJIOCTI. AJle BCE X €
BIIMIHHICTB Y ToMy, 110 y €3K iie MoBa mpo MOKpAILIEHHs ICHYIOUUX MEXaHI13MIB
o0 3amnodiraHHs 3a0pyaHeHHIo, a HamioHanmeHa cTparteria YKpaiHu Hapasi
TOBOPUTH JIMIIE TPO HEOOXIJHICTh BIPOBAIKCHHS TaKUX MEXaHI3MIB, SIKi O
BpaxoByBasiu ctanaaptu €C y cdepi 3aXUCTy TOBKIILIS.
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IPUHIUIIN KPUMIHAJIBHOI'O ITPABA

Kupuios [enuc Osieropu4
bakyJIbTeTy MArOTOBKH (haxiBIliB
JUTSL TIIPO3/UTIB CTPATEr1YHUX
PO3CIIiTyBaHb
JIHITPONIETPOBCHKOIO IEP>KABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB

HaykoBuii KepiBHUK:
IIpumavenko Bitauiii @egopoBuy
3aBigyBau kadeapu
KpuminanbHoro npasa ta
KPUMIHOJIOT 1]

JIHIIPONETPOBCHKOTO IEPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB
VYkpaina

BuByaroun KpuUMIHAJIbHE 3aKOHOJABCTBO YKpaiHM HE MOXJIMBO HE
NPUAUIATA JOUIIBHOI yBard BHMBUYEHHIO MPHUHIMIIB KPUMIHAIBHOTO TpaBa, apKe
BOHU BUCTYNAIOTh HEOOX1THUM KOMIIOHEHTOM BUBYEHHS JIaHOI rajy3i.

Knacuuno B 3arampHiil Teopii mpaBa 1 B KPUMIHAJILHO-TIPABOBIN HayIll
MPUHITUIIN PO3MEKOBYBAJIUCS Ha 3arajbHi, TOOTO BIACTHUBI CHUCTEMI TpaBa B
iJIOMY, 1 0c00JMBI (Tay3eBi) — BIACTUBI KOHKPETHIH cdepi mpasa i BigoOpakaroTh
creniuHi 0COOJIMBOCTI IPABOBOTO KOHTPOJIIO [1].

Cucremarusaliis MPUHIUIIIB KPUMIHAIBHOI TIpaBa nepeadadae BUSBICHHS iX
CHIBBIAHOIIEHH MDK co000t0. Taki CHIBBIIHOIICHHS MOXXHa BUSBUTH SK B
TOPU30HTAJILHOMY, TaK i B BEpTUKAIBHOMY 1X BHPa)KCHHI.
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CriBBITHOIICHHS] TPUHIIMIIIB MO TOPU30HTAIl BU3HAYAETHCA MPEIMETOM iX
perymoBanHs. CHiBBIAHOLICHHS NPUHIMIIB MO BEPTUKANl BUABIAE X MEBHY
lepapxiro. Y 1il iepapxii BU3HaYaIbHE Miclle 3aliMa€e MPUHIUI CIPABEIUBOCTI.

[TigkpecneHo HEOOXIAHICTh 3BEPHEHHS yBark Ha 3HAYUMICTH 1 BaXXJIHUBICTh
MPUHIIMIIB KPUMIHAIBHOTO IIpaBa, CIiJyBaTH SKUM 3000B'A3aHO KpHUMiHaJIbHE
3aKOHO/JABCTBO B OY/Ib-sIKii JEMOKPATUUHIM MMPaBOBIH epKaBi.

Busnaueno, mo BUAUIAIOTECA Taki (YHKIIT NMPUHIUIIB MpaBa, sIKi IPIMUM
YUHOM BIJHOCATBCS JIO POOOTH MPABOOXOPOHHUX OpraHiB, IO OOPIOThCS 31
3JIOYMHHICTIO: 1JI€0JIOT1YHa; MMOJITUYHA PErYJIATUBHA; (PYHKIIIS TIIyMadeHHs [2].

BusHnayeHo, 110 3HAYE€HHS MNPUHIMUIIB KPUMIHAJIBLHOTO IpaBa B
IPaBOOXOPOHHIN JISIIBHOCTI MO OOPOTHOI 31 3TOYMHHICTIO TOJIATA€ B HACTYITHOMY:
OPUHIIMIM ~ KPUMIHAJIBHOTO  TpaBa  COPUSIIOTH  MPaBOBOMY  BHXOBaHHIO
CIIBpOOITHHUKIB IPABOOXOPOHHUX Opra”HiB 1 (opMyBaHHS iX IPaBOCBIAOMOCTI.
3HaHHS CHIBPOOITHUKAMM LHMX OpraHiB MPaBOBUX NPHUHIMIIB JIOMOMArae
PO3YMIHHIO HHMH OCHOBHHX OIIOPHHX TIOJIO)KEHb MPOBEAEHOI B JIepKaBi
KPUMIHAJIBHOI OJIITUKH.

[Hpopmariiss mpo mpaBOBI NPHUHLMIK JO3BOJISIE CIIIYOMY, OIEPATUBHOMY
MpaliBHUKY JaTH MPAaBOBY OLIHKY JISIHHA HaBITh y BUMAJAKaX, KOJU HEOOXiIHE
MpaBUJIO iM HEBIAOME YU HE PO3pOOJIEHO TEOPIED KpUMIHAIBHOrO mpasa. llpu
HasBHOCTI B KPUMIHAJBbHOMY 3aKOHI1 MPOTAJMH ab0 HEY3TOIKEHOCTI MPaBOBUX
HOpM, CIIiJI KepyBaTHCs NPUHLUIIAMU KPUMIHAIBHOIO MpaBa. Y NEBHUX BUMAJAKaX
KPUMIHAJILHO-TIPABOB1 TMPUHIUMIN O€3MOCepeHbO PETyNIOI0Th 1 IHIIUM YHHOM
CIIPSIMOBYIOTH JISUIbHICTH MPaIliBHUKIB CIIACTBA 1 AI3HAHHS, a TaKOXK ONEPaTUBHUX
paIiBHUKIB [3].

CynoBo-tipaBoBa pedopma B YKpaiHi posnodanacs i 10Cl 31HCHIOETbCS 0€3
BUBA)KEHOI JJOKTPUHM Ta BpaxXyBaHHs MPUHITUIIB MpaBa, 0€3 YiTKOI KOHIENTyaIbHOT
MOZEJIl KPUMIHAJIBHOTO 3aKOHOJABCTBA. 3aMiCThb T'yMaHi3alli KpHUMIHAJIbHOIO
mpaBa, peagizalli BHUBAXEHHX MIAXOJIB JEKpUMIHaMI3alli 3aKOHOJaBYa BIaja
MOCIIXOM MPUNHSIA HU3KY MPOIECYyaTbHUX 1 CIIOPITHEHUX 3aKOHIB, K1 HATTOBHUJIN
MPABOBY JOKTPHUHY 1 CUCTEMY IMpaBa CYNEPEWIMBUMH KOHIENTAMH, IOPUINIHIMHU
(IKIIIMHU, TOCUIIUIIN KOHKYPEHIIIIO TPAaBOBUX HOPM Ta YCKIIAJHUIIM 1X TIyMadyeHHs.

[Ticns anamizy mpoOieM 1 NepCrneKTUB peatizallii IPUHIUIIB KPUMIHAIBHOTO
npaBa B YKpaiHi, BU3HAYEHO, 0 (PyHIaMEHTaJIbHOK MPOOJIEMOIO IMpaBa, B TOMY
YUCII KPUMIHAJIBLHOTO, € Tpo0IeMa IPUHIIUIIB: X pO3yMiHHS, CUCTEMH, COIIaTbHOT
3YMOBJIEHOCTI, 3MiCTy, 3HadeHHs, peamizamii. Yunnuii KK VYkpainu He MICTHUTH
BU3HAYECHOI CHCTEMU TMPUHIUIIIB KPUMIHAJIBHOTO TMpaBa, xoua y cdepi Horo
3aCTOCYBaHHS JIIOTh SIK 3arajlbHO- IIPaBOBI Ta KOHCTUTYIIMHI 3acaiau, TakK 1
MPUHIUIHY, $Ki cpopMOBaHI B MDKHApPOJHUX TMPABOBUX aKTaX Ta MPABOBUX
NO3ULIsAX €BPONEHCHKOTO CYy 3 MPaB JIIOAUHU.

TomMy, MOXHa 3 TIEBHOIO YacTKOIO BIIEBHEHOCTI CKa3aTH, IO B JaHWI dac
Ha3pijga O00'€KTMBHA HEOOXIJHICTh BHECEHHSI MOMNPABOK B YMHHE KpPUMIHAJIbHE
3aKOHO/ABCTBO HAIIOi JIEp’KaBH B TUIaHI KOHCTATallil MPUHIMUIIB KPUMIHATBEHOTO
3aKOHY 1 TOCHWJIEHHS 3aXOiB BiAMOBINATBHOCTI 1 TMOKapaHHS 3a CYCHUIBHO
HeOe3MeyH1 AiTHHS, TOB'3aH1 3 TOCSITaHHSIM MPOTH OJIM3bKUX BUHHOMY OCI0.
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[lepcrieKTHBH MOJAIBIIOTO AOCTIKEHHS TpobieMu BOAYarOThCs B po3po0iii
JOKTPUHAIBHOI MOJEI MPUHIUIIB KPUMIHAJIBHOTO MPaBa, a B MEPCIIEKTHBI HOBOTO
Kpuminansaoro kozekcy Ykpainu Ta Koamekcy «lIpo mpoctymkmy», siki Oynu ©
CTpaTeriuHo 1 JOKTPUHAJIbHA BUBIPEHHMHM, TapPMOHI3YBaJlu O MpUBATHI 1 MyOiuHI
1HTEepecH Ta TIpyHTyBajmucs © Ha UUTICHINM KOHIENTyalbHIH MOJAENl CHUCTEMH
MPUHIIMIIIB IIpaBa MPaBOBOI IeP)KaBH Ta Taly3eBUX MIPABOBHUX 3acajax.

Biarak Mu MOXeMO JINTH BUCHOBKY, IO HEOOX1THICTh BUBUCHHS MPUHIIHAITIB
KPUMIHAJIBHOTO TIpaBa MOJSATae y TOMY, IO BiJf HUX YacTO 3aJIe)KUTh PO3B’S3aHHS
NEBHUX CHUTYaIliid, MIOJI0 SAKUX ICHYIOTh MPOTAJMHH Yy Cy4aCHOMY 3aKOHOJIABCTBI.
Takoxx HEOOXiTHO 3a3HAYMTH, IO MPUHIUNN KPUMIHAIBHOTO aKTHUBHO
3aCTOCOBYIOTBCS Y CIITUIN JISIIBHOCTI MPABOOXOPOHHUX OpraHax.

Bukopucrana jgireparypa:
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CYB’EKT 3J1I0YURHY K EJIEMEHT CKJIAAY 3J1I0YUHY

Komap Anapiit Onerosnu

KypcaHT 2 Kypcy (axkynbrery
MIATOTOBKH (paxXiBIiB JJIS MiAPO3ALTIB
CTpaTeTIvYHUX PO3CIiAyBaHb
JIHITTPOTIETPOBCHKHI e KaBHUM
YHIBEPCUTET BHYTPIIIHIX CIPAB

HaykoBuii KepiBHUK:
IIpumavenkoBiTauiii ®egopoBuy
KaHAUAAT FOPUAUIHUX HAYK, JOLIEHT
JIHITPONIETPOBCHKUIM Iep KaBHUI
YHIBEPCUTET BHYTPIIIHIX CIPaB

Tema € nmyxe akTyalbHOIO, OCKUIbKH, HE3BAXKAIYM HA T€, IO YMHHUUN
Kpuminanbanii kojexke YKpaiHu i€ Bxe OLIbINe NeCATH POKIB, TIYMAadeHHS Ta
3aCTOCYBaHHS MOTO OKPEMHUX HOPM, YCTAHOBH BCE I1€ BUKJIMKAIOTH MIEBHI TPY/IHOIII

138



y mnpakTukiB. OCHOBHMUMH TpoOJeMaMu BYEHHS MpO MpeAMET 3J0YMHY Ha
Cy4yaCHOMY €Taml 3aKOHO/JAaBYOTO PO3BUTKY € MUTAHHA OCYIHOCTI 1 BCTAHOBJICHHS
03HaK cy0'ekTa.

BiamoBimHO 10 YMHHOTO 3aKOHOJABCTBA CYO'€KTOM 3JI04MHY € (Di3udyHa
ocyAaHa oco0a, ska BYMHWIA 3JI0OYMH Y BiIll, 3 SKOTO BIAMOBIAHO IO YHUHHOTO
Konekcy Mo)ke HacTaBaTH KpHMiHAJIbHA BiAOBITAIbHICTH[1].

«Cy0'eKT 3709MHY» 1 «OCOOMCTICTH 3JIOYMHILD TOTOXHI MOHATTS. CyO0'ekT
3JI0UYMHY - 1I€ MiHIMaJIbHA CYKYITHICTh O3HAK, 1[0 XapaKTepU3yIOTh 0CO0Y 3JI0UMHIIS,
0e3 sikux HeMae ckiaay 3104uHy. Cy0'eKT 37104MHY — MOHATTS npaBoBe. O3HaKH,
SKI XapaKTepPU3yIOTh CyO0'€KTa 3J04YMHY (OCYIHICTh, BIK), € O3HAKaMH CKJIaIy
35104nHy. TUIBKK 32 HasSBHOCTI ITUX O3HAK B CYKYMHOCTI 3 1HIIMMHU HEOOX1THUMHU
O3HAKaMHM CKJIaJy 3JI04YMHY o0co0a MOXKe MPUTATYBATHCS [0 KPUMIHAIBHOI
BIJIMOBIAAIBHOCTI. AJle KpHUMiHaJbHa BIIMOBIAANBHICTh IOBHMHHA OYyTH CTPOTO
1HAUBITyali30BaHa. BupimuTy 1€ 3aBJaHHs MOXKHA JIMIIE HAa OCHOBI PETEIBHOIO
BHUBUCHHS O3HAK, II0 XapaKTepHU3yITh 0co0y 37104uHI. OCOOUCTICTh 3MOYMHII —
II€ CYKYMNHICTh BCIX COIlaJbHUX 1 TICUXOJIOTIYHUX BJIACTUBOCTEM 1 pHC, SKi
YTBOPIOIOTH 1H/IUBIyaIbHUN BUTJISA]] JTFOJIMHU, SIKA BUMHIIIA 37I0YKH|[2].

OpHi€eo 13 1HAMBIAYyAIbHUX O3HAK OCOOMCTOCTI 3JIOUMHIIS SIBISIETHCS MOTO
OCYJIHICTb, SIK OJIMH 13 IPAaBOBUX CTaHIB MPUTSATHEHHS 0COOU J0 BiAMOBIATBLHOCTI.

Jlnst BU3HAaHHS 0COOM HEOCYIHOK0 JOCTaTHHO BCTAHOBHUTH HASBHICTH OY]b-
SKOTO 3 O3HaK IOPUIUYHOTO KPUTEPII0 — IHTENEKTYaJIbHOTO UM BOJHOBOTO, OJHAK
BOHM MOXYTh OyTH MpHCYyTHIMH 1 B cykynHocTi[3]. IOpuanunuii kputepiit
BU3HAYAE CYJ, KOJIM JIa€ OI[IHKY 0C001, IKa BUMHWIIA CYCIUIBHO HeOe3MeuHe JISTHHS,
10 HE 3JIaTHUM YCBIJIOMJIIOBATH XapakTep CBOiX il 1 kepye HUMU. [Ipu 11bomy cBOi
BHCHOBKHM CyJI 3aCHOBYE€ Ha MEIUYHOMY KpHUTEpii HEOCYAHOCTI (aKT CyI0BO-
NICUX1aTPUYHOT €KCIIEPTHU3H).

OpnHa 3 o3HaK Cy0’€KTy 3J0YMHY € BIKOBa HEOCYAHICTh, TOOTO yKpaiHCBHKE
3aKOHOJIABCTBO TaK camo Mependadae 3rifHo cT. 22 KpuMiHaIbHOTO KOAEKCY
VYkpainu KpuMiHaJIBHINA BIIMOBIAAIBHOCTI MiJJIATal0Th OCOOU, SIKUM IO BUMHEHHS
3JI0YMHY BUIIOBHUJIOCS HIICTHAALATH POKiB. OcoOu, sIKI BUMHWIIN 3JI0YMH Y BILI BiA
YOTUPHAAUATH O  IICTHAALUSTH  POKIB,  MIUISTaIOTh  KPUMIHAJIbHIN
BIJIMOBIJATBHOCT] JIMILE 3a OKpEeMl 3JIOYMHHM, BHU3HA4YE€HI B 4YacTHHI 2 CT. 22
Kpuminansnoro koaekcy Ykpainu[l].

B Toil ke wac 3akoHOHaBelb TepeadauuB Take MOHSTTS, SK 3MEHIICHA
OCYIHICTh KOTpa SIBJIsi€E COOOI0 PI3HOBHUJ OCYJHOCTI, TIPH AKiH 0c0Oa MpU BUMHEHHI
3JI0OYMHY B CHJIy HAsSBHOCTI y HBOTO IMCHUXIYHUX PO3JaaIB, 10 HE BHUKIIOYAIOTH
OCYJTHOCTI, HE 37aTHa TOBHOI MIpPOIO0 YCBIJOMJIIOBATH XapakTep 1 CyCHUIbHY
HeOe3neKy CBOro JisiHHS ab0 KepyBaTH HUMH. SIK 1 OCYJIHICTh, B3araii, 3MEHIIEHa
OCYJHICTH 00YMOBJICHA HAsIBHICTIO IBOX HEOOX1THUX KPUTEPIiB:

o MEIUYHOI0 — MCUXIYHUN a00 HEPBOBO-TICUXIUHUNA PO3IAL;

o IOPUAMYHOI  —  3HWKEHHS  3[JaTHOCTI  YCBIIOMJIIOBAaTH,  abo
KOHTPOJIIOBATH CBOI 1ii[4].

OTxe cy0'eKT 3JI0YMHY Ma€ Barome IOpUANYHE 3HAYCHHS: MO-TIepIle, BIKOBI
O3HAaKM Cy0'€eKTa  JIO3BOJISIIOTH ~ BCTAHOBUTH  OCOOJMMBOCTI  KPUMIHAIBHOL
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BIJIMOBIAQIBHOCT] HEMOBHOJITHIX; MO-Apyre, (GakTUYHUM 3MICT (PaKyJIbTaTUBHUX
O3HaK Cy0'€eKTa 3JI0YMHY, HaBITh SKIIO BOHU HE BKazaHi B HOpMi Oco0mmBOi
yacTuHd KpuMiHanbHOTO KOAEKCY VYKpaiHW, BH3HA4Ya€ CTYHiHb CYCHIIBHOT
HeOe3MeKn SK 3J0YMHY, TaKk 1 0CcoOH, fKa WOro BUMHWIIA, & 3HAYUTh, XapakKTep
BIJIMTOBIIaJILHOCTI, PO3Mip TTOKapaHHS.
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OBCTABHUHMU, IO OBTAKYIOTb IOKAPAHHA
Y KPUMIHAJIBHOMY IIPABI

KpaBuyk Makcum OJierosuy,
KypcanT J[HinponeTpoBChKOTO
JIEP’KaBHOTO YHIBEPCUTETY
BHYTPIILIHIX CIIpaB (haKyJIbTeTy
MiATOTOBKU (PaxiBLIiB JJIsI MAPO3A1LTIB
CTpaTeriyHuX po3CiiayBaHb

B cBiTi, onHUM 13 6e3mocepeiHiX 3ac001iB Ta CIIOCOO1B BiAMOBIIHOI OOPOTHOU
3 MPOTUIPABHUMHU MJiIMH 0CIO, BBaXKAEThCS CaM€ TMPUTSITHEHHS BUHHUX [0
BiIOyBaHHSI TIOKapaHHs, 110 Tepeaye co00r O0OpaHHIO MEBHOTO BUAY IMOKapaHHS
BKJIIOYAIOYM B ce0e OOCTaBUHHU, IO MOXYTh IIIJIKOM BIUIMHYTH Ha HbBOTO.
JlomiapHUM OyJ1e 3a3HAYUTH 1 T€, 0 JJIS BIAMOBITHOTO JTOCATHEHHS €(PEKTUBHOCTI,
CIIPaBEIUBOCTI Ta TYMAHHOCTI 3/I1IMICHEHHS 3aBJaHb KPUMIHAJIBLHOTO CYJOUYMHCTBA,
BXJIMBY POJb BIAIrpae BUPINICHHS MUTaHb MiJ 4Yac MPHU3HAYCHHS IMMOKApaHHs, a
caMe BpaxyBaHHS OOCTaBMH, $KI OOTSKYIOTh TIOKapaHHs. Y UYUHHOMY
KPUMIHAJIbBHOMY 3aKOHOJABCTBI OOCTaBMHAMH, SKi OOTSXKYIOTb TMOKapaHHS,
BiJIBEJICHA Ta MPUJUIIETHCS 3HAYHA yBara, M0 0e3MOCEpEeIHbO CBIAYHUTH MPO iX
BaYKJIMBE KPUMIHAJILHO-TIPABOBE 3HAYCHHS.

Hanexxna Ta mnpaBwibHa OIliHKa OOCTaBUH, SIKI B TI€BHOMY CEHCI, Yy
MO3UTUBHOMY YHM HETaTUBHOMY, XapaKTEPH3yIOTh 330BHI HETATHBHO CYCHiJIBHO
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HeOe3nevHe JisIHHS, Y BIAMOBIIHY 0Cc00y, sKa ioro 6e3rmocepeHb0 BUMHUIIA, MAE
ICTOTHE 3HaueHHs 7 3a0e3mneueHHs e(EeKTHBHOI Ta 3aKOHHOI MPAaBOBOI OLIHKU
BCHOTO 3JIOUMHHOTO JiSIHHA. 3BUYAHO, SK y BCIX IHIIKMX TpoIlecax, SKi MEBHUM
YUHOM TIOB’SI3aHI 13 MPUTATHEHHSM OCOOM 10 KPUMIHAJILHOI BiJIIMOBIIAILHOCTI,
BpaxyBaHHSI OOCTaBUH, II0 OOTSKYIOTH MOKapaHHsS, PIBHOIO MIPOIO 3aJIeKUTh Bif
CTaHy 3aKOHOJIAaBUOTO PETYJIIOBAaHHS JAHOTO MPOIECY, a TaKOX BIiJ BiAMOBITHOI
MPaKTUKHU HOTO 3aCTOCYBAaHHS Ta (DYHKITIOHYBaHHS.

OOuparoun BHJ TOKapaHHS, CyIu YacTilie 3a BCEe OOMEXKYIOThCA
MEeBHOI BKa3iBKOK Ha Te€, 10 y KPUMIHAJILHOMY IIPOBAKEHHI BpaxoBaHi BCi
HEOOX1IHI OO0CTaBMHM BYMHEHOTO KPUMIHAJIBHOTO TMPABOMOPYIIEHHS 0e3
JeTanbHOro aHamizy (axtuyHux manux. OOCTaBHHM, SIKI OOTSXKYIOTh MOKapaHHS
BPaXOBYIOThCS CYJIOM O€3M0CepeHbO 331l MPU3HAYCHHS TTOKapaHHs BUHHINA 0C001
Ta TATHYTh KPUMIHAJIBHO-TIPABOBI HACHIIJKH, @ TaKOX BIAMOBIIHUM YHWHOM
MOCHJTIOIOTH TTOKapaHHS.

3a3HauyuMoO, W0 BpaxyBaHHA OOCTaBHH, IO OOTSKYIOTh IOKApaHHS,
BIJINOBIIHUM YHMHOM IIOTIPIIyE MPaBOBE CTAHOBHUILE OyIb-sKOT BUHHOI OCOOM Ta
O3HaYa€ HaJaHHS Cyay TMEBHOI MOXJIHMBOCTI, a came: MPHU3HAYUTU Oe3MmocepeHe
OCHOBHE YH JI0OJIATKOBE MOKAapaHHS y MAKCUMAIIbHUX MEXaxX, BU3BHAYCHUX CAHKIII€I0
BIIMOBITHOT YAaCTUHU CTaTTl; MPU3HAYUTH OUIbII CYBOPUH BHUJ OCHOBHOTO
MOKapaHHs 3 4YHCJIa BIANOBIAHUX IOKapaHb, BCTAaHOBJICHHUX B aJbTEPHATHUBHIM
CaHKIIi; a TaKOXX MPU3HAYUTHU JIOJATKOBE IIOKApaHHS, SKE Mependavyaerbes y
CaHKIII K QaKyiIbTaTUBHE a00 MPU3HAUYUTU OJpa3y KiJIbKa OJAATKOBUX MOKapaHb
10 0co0H, sika 6e3MocepeIHbO BUMHUIIA KpUMIHATIBbHE TIpaBonopyeHHs.. [1]

[Ilono dYacy BHMHHMKHEHHs, TO OOCTaBUHHU, IO OOTSKYIOTh IOKapaHHS,
MOXXYTh MaTH MICIIE€ 10 BUHECEHHS BUPOKY —J10, ITiJl Yac Ta HABITh MICJS BUMHEHHS
KPUMIHAJILHOTO TPaBOMOPYIICHHS, 3a SKUW 0co0l BUHHIA MpPU3HAYAETHCS
MOKapaHHS.

Tako, BIAMOBIJHE TMPaBOBE 3HAYEHHS OOCTaBUH, IO OOTSKYIOThH
MOKapaHHs, IMOJsSira€ 1 B TOMYy, WO iX BIANOBIJIHA HASBHICTh BHUKJIIOYAE
3acrocyBanHa crtarti 69 KK, BpaxoByeTbcs mpu Oe3mocepeHbOMYy BUPILICHHI
MUTaHHA NPO 3BUIBHEHHS BiJ BIJOYBaHHS MOKapaHHsS 3 NMEBHUM BUIIPOOYBAaHHAM 1
npo OOpaHHS MPUHIMIY OCTATOYHOTO TIOKapaHHS MpH 3acyDKeHI ocol0u 3a
BIJIMOBITHOIO CYKYIHICTIO KpUMIHAJIBHUX IIPaBONOPYILIEHb, Kl 0c00a BUMHMIIA.[ 1]

B ropumuuHiii smitepaTypi YITKOTO BHU3HAYEHHS TOHSATTS OOCTaBUH, IIIO
OOTSKYIOTH TIOKapaHHS HE Ma€, ajie MOXKHA BU3HAUUTHU 1X SK TMEBHI, HOPMATUBHO
BU3HAYEHI Ta Ti, 10 OE3MOCEPEIHBO XaAPAKTEPUIYIOTh CTYIIHb TSXKKOCTI BUMHEHOTO
KPUMIHAJILHOTO MPABOIMOPYIICHHS! B CTOPOHY BIMOBITHOTO 30UIBIIEHHS Ta 0CO0Y
BUHHOTO 3 HETAaTUBHOTO OOKY, sIKI HE € 03HAKaMH KPUMIHAJIBHOTO MTPaBOTIOPYIIICHHS
Ta 3a3BUYall BPAXOBYIOTHCA TPU TMPU3HAYCHHS OYIb-IKOTO TIOKapaHHS Ta
OOTSKYIOTh BUJI T PO3MIP.

Buxoasuu 3 Bulle 3a3Ha4€HOI0, MOXKHA 3pOOMTH BUCHOBOK, IO OOTSIKYHOUI
00CTaBUHM, 110 BHU3HAYEHI Y YMHHOMY KPUMIHAJIbHOMY 3aKOHOJABCTBI HAaIIOi
KpaiHu, CTOCOBHO TMpPH3HAYCHHS Ta OOpaHHS TOKapaHHS 0 OCOOH, SiKa BUMHUIIA
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MPOTHUMPABHI Jii CTOCOBHO 1HIIMX OCI0, CyCHJILCTBA Ta JepKaBU B LIJIOMY, MalOTh
Jy’K€ BOXJIMBE 3HAUCHHS JIJIS TIPABIJIBHOTO BH3HAYCHHS TTOKApaHHS.

Buxopucrana jireparypa:
1. Kpuminanpamii kojexc Ykpainu: 3akoH Ykpainum Big 05.04.2001
Ne2341-111. Binomocti BepxoBnoi Pagu Ykpainu. 2001. No25-26.

IPOBJIEMY B3A€MO/II AIbBHHYHOI'O O®ILEPA IMOJIIII 3
TPOMAJICHKICTIO IIPM ITPOBEJIEHHI 3AXO/IIB THIMBIIY AJLHOI
MPO®LIAKTUKHA MTPABOIIOPYIIIEHD

KpykoBcbka AHacracis MuxaitjiiBHa
KypCaHT 2-T0 Kypcy GakyIbTeTy
(axiBLIB AJIA MAPO3IAIIB CTPATETTYHUX
PO3CIi1yBaHb JIHITPOTIETPOBCHKOTO
JEp>KaBHOTO YHIBEPCUTETY BHYTPILIHIX
crpas

HaykoBuii kepiBHHK:

Jlorsunenko bopuc OuekciioBu4
npodecop kadeapu aaMiHICTPATUBHOTO
mpaBa, Tpolecy Ta aAMIHICTPaTHUBHOI
TUSIIBHOCTI, JOKTOpP IOPUJWYHUX HAYK,
npodecop, Maifop MOJIII,
JIHIIPONETPOBCHKOTO AEPKABHOTO
YHIBEPCUTETY BHYTPILIHIX CIIPaB

B Xxo0a1 iCTOPUYHOTO PO3BUTKY JIIOJICHKE CYyCHUIBCTBO BUKOPHCTOBYBAJIO JIBA
OCHOBHMX CIOCOOM MPOTH/IIT 3TOYMHHOCTI: TOKapAHHS 3a CKOEHI MPABOMOPYILIEHHS
1 TIOTepeIKEHHS PaBONOPYILIEHb.

OpHak, HE3BaKAalOYM HAa HEOOXITHICTh CIIPaBEUIMBOTO, CBOEYACHOTO 1
HEBIJBOPOTHOTO MOKapaHHs MPaBONOPYIIHUKA, ISl CTPUMYBAHHS 3JIOUMHHOCTI Ta
3a0€3Me4YeHHs] TPOMAJICHKOTO MOPSAKY, Y MIPY PO3BUTKY JIFOJCHKOT IUBLII3aIII] BCE
OlunbIIe 3MIIHIOBATIACS AyMKa IPO TE€, IO came MOMEPEKEHHS MPaBONOPYIICHb €
HaANOUIBII MEPCIEKTUBHUM CIIOCOOOM MPOTHIIT IbOMY HETATUBHOMY SIBHILLY.

[lepm, HiXK mNepedTH OO0 OCHOBHUX MHUTaHb JOCIHIJKYBaHOI NpoOiemMH,
JOLIIBHO 3’CYBAaTH 3HAUYECHHS TEPMIHIB «IIONEPEIKEHHS», «IIPOPITaAKTUKAY.

Y  KpUMIHOJIOTIYHIM JIITepaTypl BUKOPUCTOBYETHCS Ppsii  TEPMIHIB —
«TOMEPEIHKEHHS, «ITPOPUIAKTUKA», «IIPEBEHIIS», KIPUITUHEHHSD, «3a00IraHHsD)
Ta iHmN. JlekcuyHe TiymMadyeHHs cJIoBa «MpOQIIaKTUKay MPEACTABISETbC SIK
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CYKYITHICTh 3aXO/lIB, SIK1 MOIEPEKAIOTh BiJl 4Oro-HeOy b a00 3amo0iraroTh HIXK -
abo [1, c. 995], a cnoBa «IIPEBEHTUBHUI» - SIKOChH, IO TOIMEPEIKAE 10-HEOY b,
moureOy b 3amobdirae [1, c. 910].

Jlesiki 3 yuyeHHX, BBaXalOTh 3a HEOOXiTHE PO3MEKOBYBATH 3a3Ha4eHl
TeleHI/I MOB’S3YI0UM iX 3 PI3HUMHU PIBHSIMH, HampsMaMu 1 BUJAMH 3a3HAu€HOI
nistibHOCTI. Hanpuknazn, B. B. T'omina, b. M. I'oioBkiH nponoHytoTs Bci popmu i
3aX0/M TPEBEHTHBHOI'O XapakTepy O0’€qHATH TEPMIHOM «IOTEPEIKEHHD», a
«Ipo(TaKTUKOIO» HA3WBAaTH 3axOJM IIOJ0 YCYHEHHS abo HeuTpamizaiii
KpUMIHOTeHHUX (akTopiB [2, ¢. 154—156]. OueBumHO, MO Ii KaTeropii MOBHUHHI
BUKOPUCTOBYBATUCS $K CHHOHIMH, a pi3HE PO3YMIHHS PIBHIB 1 HANpsSMKIB
MONepeKYBaIbHOI JIISIIBHOCTI Mae€ OyTH MOB’SI3aHO TEpII 3a BCe 3 1X PI3HUM
CMUCJIOBUM HallOBHEHHSIM.

B cucremi mimpo3ainie HarionaneHoi momimii YkpaiHu, B poOoTi 110
3a0€3MEUYEeHHI0 TPOMAJICHKOTO MOPSAAKY Ta MPOTHUJIL 3IOYMHHOCTI, BAaXJIMBE MICIIE
3aiiMa€e MPEBEHTUBHA AISUIBHICTh JUIBHUYHUX odinepiB momimii.JlinbHuduH1 odinepu
Ha TEpUTOpli aAMIHICTPATUBHOI [IJIbHHUILI, IO OOCIYroByeTbcd B MICTi a0o
CUIBCBKIM ~ MICHEBOCTI, BUKOHYIOTb OCHOBHUH 00CAIT MNpOQIIAKTUYHUX Ta
MIPAaBOOXOPOHHUX (PYHKI1H, TOKIAJACHUX 3aKOHOM Ha MOJILIIO.

V IlonoxeHH1 Npo ciayk0y AUTBHUYHUX 1HCIIEKTOPIB MLIiNli B cuctemi MBC
VYkpainu, sikuid OyB 3atBep/ukeHud HakazoM Ne 550 Bix 11.11.2010 p, BuzHaueHo
Taki OCHOBHI 3aBJaHHS JUIBHHYHHX odinepiB mojimii: 1) mnpoBeneHHS
1HUBITyJIBHO-TTPO(UIAKTUYHOI poOOTH 3 0c00aMu, CXWIBHUMH O CKO€EHHS
OpaBOMOPYIIEHb; 2) OXOpPOHAa TIPOMAJCHKOTO TMOPSJIKY Ta 3a0e3MeUYeHHs
rpoMaJIChKOi Oe3meku; 3) poOoTa 3 HACEJIEHHSM 1 TPOMAJICBKUMU (POPMYBaHHIMHU
Ha aJMIHICTPATUBHIA AUIBHULI 3 OXOPOHHU IPOMAJCHKOTO MOPSJIKY Ta IPOMaJChKOI
Oesneku; 4) momepemkKeHHS 3J0YMHIB 1 aJMIHICTPATUBHHMX IPaBONOPYILIEHB;
5) ygyactb B PpO3KPHUTTI 3JIOYMHIB, CKOEHUX HA TEPHUTOPIi aIMIiHICTPATHBHOTO
ninstaky [3].

[IpaBooxopoHHa TMpakTUKa HE3MIHHO TMIATBEPIKYE, IO BaXIJIHUBOIO
3anopykor0 epeKTUBHOI OOpOTHOM 3 MPaBONOPYILIEHHSMHU, € y4acTh B LI Crpasi
IIMPOKUX BepCTB HaceneHHs. [IpoBigHe Mmicue B MPEBEHTUBHOI AISUIBHOCTI, Ha
TyMKY BUCHHX, 3aiiMa€ 3arajibHa Ta 1HJuBIlyajbHa NpoUIaKTHKA IPABOTOPYIIEHb.

B peanisix ChOTOIHINIHBOI MIMCHOCTI, 3aBASKH B3a€EMOJIl 1HIWBIAYaJIbHUX
3axX0AiB TMPOQIIAKTUKH Ta 3axOJliB 3arajbHOr0 XapakKTepy, MOXKHA JIOCSTTH
ONTHUMAJIBHOTO  pe3yibTaTy B  npodigakTuyHid  poOoTi. IHauBimyanbpHa
npodilakTika — 1€ 3aXO0Ju IOJ0 TMOMNEPEeIKEHHS IPaBOMOPYIIEHh HA PIBHI
OKpeMHux 0ci0 1 Mikporpyn. BoHa mposBisieTbCS B 3aCTOCYBaHH1 3arajibHHUX 1
CreIiaJbHUX KPUMIHOJOTIYHUX 3aXOJ[dIB IIOJ0 TMEeBHOI 0ocoOM abo KOHKPETHOI
Mikporpymu [3, c. 156].

[HauBiAyanbHI 3ac00M NPODUIAKTUKY, € HAMOUTBII e(peKTUBHUM HAIpPSIMKOM
NOMNepe/KYyBaIbHOI  JISUIBHOCTI, OCKUIBKM HE BHMAaraioTh 0€3M0CepeIHbOro
BUPIIIEHHS 3HAYHUX COLIAJIbHO-€KOHOMIYHMX UM 1HIIMX MPOOJIEM O KHUTTS
CYCIIJIbCTBA. BOHM OXOIUTIOIOTh KOMIUIEKC 3aXOJiB, CHPSIMOBAHUX TOJOBHUM
YMHOM, Ha YCYHEHHs a00 HeWTpasizaiiio KpUMIHOTE€HHUX (DaKTOpIB, SIKI CIPUAIOTH
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dbopMyBaHHIO aHTH CYCHUJIBHOI OpI€HTAIll JIOAUHA abo 11 MPOTUIIPABHOI
MOBEAIHKH; MPU3BOJATE A0 (POPMYBaHHS acollalIbHUX MOTPeO, iIHTepeciB, MOTISAIB,
MparHeHb 1 CXUIBHOCTEH JTIOIUHH.

[nnuBinyanbHa mpo(diaKTHKA TMPABOMOPYLIEHb 3IIACHIOETBCS Yy JIBOX
dopmax — Oe3mocepenHboi 1 paHHBOI. OCHOBHMMH KPHUTEPISIMU PO3MEKYBaHHS
Mpo(UTAKTUKA HA PAHHIO 1 OE3MOCEepPEeHI0 BUCTYMAIOTh, IMO-TIEPINe, Yac, SKUi
«BlAgaIs€» 0cO0y 3 MOMEHTY MOXKJIMBOTO BUYMHEHHS 3J0YMHY; MO-ApPYyTe, CTYIiHb
«COLIAJIBHOT 31IICOBAHOCTI» JIFOIUHM.

CursajaoMm Juisi MOYATKy paHHIX MPOQPUIAKTUYHUX 3aXO/IB MOXKYTh OyTH
npodiJaKTHYHI 3aX0Au SKI € 3ac000M pearyBaHHs Ha aHTUTPOMAJCHKUN BUMHOK
0CcoOHU: MOPYIICHHS HUM IPaBUJI COILIATBHOTO TYPTOXKHUTKY ab0 1HIIOI COIialbHOI
MOBEAIHKY, a TAaKOK HETaTUBHUI BIUIMB HA JIIOJUHY 3 OOKY 1HILIOT OCOOM YU TpyInu
oci06. OO0’ekTOM I1HAUBIAYyaIbHOI NPODUIAKTUKA € KOHKpeTHa ocoba 3 ii
HETIOBTOPHOIO €JIHICTIO COILIAJIBHUX 1 MCUXO0()1310J0TIYHUX BIACTUBOCTEH. MeToro
IHAUBITYyaIbHOI MOPO(MUIAKTUKM € 3MIHa aHTUTPOMAJChKOI MOBEIIHKH a0o
MPUIUHEHHSI TakKol MOBEIIHKH 1 CTBOPEHHA YMOB JUIs 3MIHM KpPHUMIHOTE€HHUX
TEHJICHIIII B TOBEMIHIII 0CcOOMW. 3aBIaHHS IHIUBIAYAIbHOI MPOPIUIAKTUKH MOXKE
BB)KATHCS BHUKOHAHWM, SKIIO MPOBITHUMHU €JIEMEHTAMH CHUCTEMH BHYTPIITHHOTO
KOHTPOJIIO 0COOMCTOCTI CTaHYTh MOPaJibHi, IPABOBI1 MPUITUCH CYCIIIbCTBA.

3  ypaxyBaHHSM  BHUIICHABEJIEHOTO,  IHJMBIAyalbHO-NPOQIIAKTUYHA
TUSIIBHICTD, 3/1MCHIOBaHA B IIPOIIEC] B3a€EMOJIl AUIBHUYHUM OdilepoM MO 1
IpeICTaBHUKAMU TPOMAJCHKOCTI MOXke OYTH pO3JiJieHa Ha HACTYIIHI OCHOBHI
craaii: 1) BuUSBICHHS OCI0O 3 AHTUTPOMAJICHKOIO TMOBEIIHKOI; 2) BHU3HAYCHHS
HAsSIBHOCTI Y HUX CTYIEHS PO3BUTKY aHTH CYyCHUIbHUX MOTJISI/IIB, IParHeHb, 3BUYOK;
3) cropusiHHA B IIOCTaHOBII Ha NPOMUIAKTHYHUNA OOJIK 0ci0, aHTUCYCIHiJIbHA
CIPSIMOBAHICTh TMOBEMIHKM SKUX CTAHOBUTh peajbHy 3arpo3dy BUYWHEHHS
npaBonopyueHHss (abo BU3HAYEHHS HENOLIBHOCTI Takoro oOJiKy); 4)
MPOTHO3YBAaHHS MOJIMBOCTI BUSIBJICHHS aHTHTPOMAJICHKOT CITPSIMOBAHOCTI OCOOH B
MEBHOMY THIl 3JIOYMHHOI MOBEIIHKHU 1 IUIAHYBaHHS BIAMOBIIHUX 1HAMBIAYaJIbHO-
NpOQUIAKTUYHUX  3aXO0JIB; S5) TMPOBEACHHS 1HJIMBIAYaIbHO-NIPO(UIAKTHYHUX
3aX0/I1B, 30KpeMa, 0e3MoCcepeIHhO BILUIMBAE HA AHTUTPOMAJICHKI MOTJIsA AU, OaKaHHS,
3BUYKM OCOOHM, IIOAO SIKOT BXXKMBAIOTHCS MPO(]IIAKTUYHI 3aX0AH; 6) BCTAHOBJICHHS
KpUTEpIiB  OLIHKKA pe3yJbTaTiB 3axOJIB IHAWBIAYalIbHOI NPODUIAKTUKU 1
BU3HAYCHHS TEPMiHIB TXHBOI il [4, . 92]

[Ipu mpoBeneHH] 1HAMBIAYyATbHUX O€Ci, MUIBHUYHUN odirnep MOMIii, KAk
3aCTOCOBYE TMPEBEHTUBHY MiSJIbHICTh, BU3HAYA€ KOJO CyO’€KTIB, SIKI BUMAararoTh
CHEIIaJTbHOTO aAMIHICTPATUBHOTO HAMISIAYy (0Ci0 CXUIIBLHUX 10 BUMHEHHS 3JI0YMHIB,
ociO, B3BUIBHEHHX 3 MICIb I1030aBJCHHS BOJI, HEIOBHOJITHIX, AacoIiaJbHUX
€JIEMEHTIB, 0Ci0, 110 BXKUBAIOTh HAPKOTHUKH 1 3JIOBKHUBAIOThH aJIKOTOJIEM 1 1H.).

JinpHU4HUE odiuep mMomiii, SKUM 3A1MCHIOE NPOQIIaAKTUYHY AISUIBHICTH
0e3nocepe/lHbO BIUIMBAE HA TPOMAJSIH 3 I[IE€BHUM pIBHEM KPUMIHOT€HHOIO
MOBE/IIHKY 1 iX HABKOJIUIIIHE CEPEAOBUIIE, K MPABUIIO, IIUISIXOM peati3allii 3aX0/IiB
IPEBEHTHBHOTO XapaKTepy.
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Jns  mpoBeneHHA e(PEKTUBHUX 3axXO[diB 1HAWBIAYaJbHOI MNPOQUIAKTUKH
TTPHUYHUN TOBUHEH MATH TIMOOKI MpoQeciiiHl 3HAHHS, BIAMOBITHUA TPAKTUIHUHA
JIOCBi/l, BOJIOJITH BHCOKHMH JIJOBHUMH SIKOCTSIMH, KOPHCTYBATHCS IIOBarom y
HACEJICHHS.

Jlis miABHUILEHHS PiBHA €(PEKTUBHOCTI 1HAMBIAYaNbHO! MPO(IIAKTUKH, SKi
MPOBOMATHCS JTUTPHUYHUMH OdilepaMyd TOJiIii, Ha Hall TMOTJISI,E€ HEOOX1THUM
MPOBEJCHHS HACTYTHUX OpraHi3aliiiHO-IPaBOBHUX 3aXO/I1B:

— TpPUUHATH HOBY 1HCTpyKIito «IIpo opranizaiiro poOOTH AUIBHUYHHUX
odinepiB mouimii», fAKa MO03BOJUTH MPUBECTU IX AISUIBHICTD y BIIMOBIAHICTH O
Cy4aCHHX BHUMOT CYCIIUJIbCTBA 1 ICHYIOYOIO CHCTEMOIO IPABOBOTO 3a0e3MeUeHHS
po0oTH oprasiB noimii YKpainu;

— MPUBECTH Y BIAMOBIIHICTH 3 HAYKOBO OOTPYHTOBAaHMMH HOPMaMH PO3MipU
aAMIHICTpAaTUBHUX JUJIBHUI Ta HOPMATHBU CIYy>)KOOBOTO HaBaHTaXXEHHS Ha
KOXKHOT'O JINTbBHUYHOTO o(iriepa MmoJiiii;

— Mpu JaenapTtaMeHTtax (Biau1ax) oOOpOHHOI, MOOUTI3aIliiiHOT poOOTH Ta
B3a€EMOJIIi 3 NPABOOXOPOHHUMHU OpraHaMHM MICLEBUX aJMIHICTpaliil, CTBOPUTH
CEeKTOp 13 KOOpJAMHAIlT B3aeMOAIi 3 BIIJAIJIaMU MPEBEHTUBHOI JISUIBHOCTI
HamionansHo1 moJmiii.
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INEPCIIEKTUBH PO3BUTKY IHCTUTYTY KPUMIHAJIBHOT'O
HHOKAPAHHA

Muponenko A. O.
JIHIIpONETPOBCHKUMN A€ KaBHHIMA
YHIBEPCUTET BHYTPIIIHIX CIpPaB
(bakyIbTETy MArOTOBKH (haxiBIliB
JUTSL TIIPO3/I1TIB CTpaTErYHUX
PO3CIIiTyBaHb

HaykoBuii kepiBHUK:
ITIpumauenko B. @
KaHAUAAT OPUANYHUX HAYK, JOLIECHT

BianoBiHO 10 BUMOI KPHUMIHAIBHOI MOJITUKH (POPMYETHCS MeETa II0-
KapaHHs, KOJIO KpHUMIHAJIbHO-KapaHWUX [IHb, BCTAHOBIIOETHCA BHUA 1 PO3MIp
CaHKIII Ta MOPSAIOK 3aCTOCYBaHHS KpUMIHAJIBHHUX MOKapaHb. BinTak, 3aBIaHHIMU
KPUMIHAJIBHOI TOJIITUKHA ChOTOJCHHS TOBHHHI CTATH: BUSHAYCHHS MTOHATTS Ta METH
KPUMIHAJIIBHOTO TMOKAapaHHs, BUOIp HaWOUIbII CyCHIIBHO HEOE3MEYHHMX [IHb, IO
Mmianaaand O miJ O3HAaKU CKJIaay THUX UM IHIIUX 3JI0OYMHIB, 32 SIKI MPU3HAYAETHCS
KpUMIHAJIbHE TMOKapaHHs; BUOIp HaWOLIBII ONTUMAIBHO MOOYI0BAaHUX CAHKIIIH, 110
0 BIZIMIOB1IAJIA CTYIICHIO CYCIIJIbHOT HEOE3MeKH BYNHEHOTO 3JI0UUHY Ta OCOOMCTOCTI
3JIOUMHIIS; 3aCTOCYBAHHS MPUHIIMITY €KOHOMII perpecii 1 Mmojaibliie BIIPOBAIKEHHS
CaHKIIIH, He MOB'sI3aHUX 3 I1030aBJIEHHSIM BOJII.

Kapa sk meTa mokapaHHsI 4iTKO BH3HA4ye€Ha 1 MOJSTa€ y BIAIUIATI 3acyipKe-
HOMY 32 BUMHEHE JIISTHHSL..

OTXe, CyTHICTIO TMOKapaHHs € TM030aBJI€HHS 3acy/DKEHOro IEBHUX Ouar,
oOMexeHHs mpaB 1 cBo0OoA (BOJI, MaiiHa) IPUMYLIYBaHHS HOTO 0 JAESKHUX JIA 4u
BTpaT, 0OMEKEHHS MEPECYBAHHS 1 CIIUIKYBAHHS 3 IHIIMMH YJ€HaAMH CyCHuIbCcTBa (Y
pasi mo30aBJICHHs BOJI1), IpaBa OOUpaTHU BU TPYJOBOI JIsIIBHOCTI Ha CBiM po3cyn (y
pa3i mo30aBieHHsS TpaBa oOIMMaTH TIEBHI TMocaau abo 3ailiMaTHCs TEBHOIO
TUSTIBHICTIO), MaTepialibHl oOMekeHHs (y pa3l BHIIpaBHUX poOiIT, 1mTpady,
KoH(ickailii MaiiHa) Touro. JIJist O1bII MOBHOTO YSBJICHHS MPO 1ICHYIOY1 MIAXOAU J0
BU3HAYCHHS TIOHATTS TIOKapaHHs, HOro CcyTi, 3MICTy Ta METH HaMu OyJo
MIPOAHAJI30BaHO 1 HOPMH, 1110 CTOCYIOTHCS TAHOTO MUTAHHS, ACSIKUX KPUMIHATBHUX
koaekciB kpain CHJI Tta Banrii. BusBnserscs, 1mo A0 1bOTO 4acy NMUTaHHS PO
CYTHICTh Ta METy TIOKapaHHS 3aKOHOJABIIMU PI3HUX KpaiH BUPIIIYIOTHCS
HEOJHO3HAYHO, a B HAYIIl TaKi MUTaHHS € IOCUTh JUCKYCIHHUMHU.

Ha namry aymky, nmoHsTTs "mokapanHs" Ta "KapaHICTh" HE € TOTOXXHHUMHU.
KapanicTp 3aBX11 € CyTHICTIO, BHYTPILIHIM 3MICTOM KPUMIHAJILHOTO MOKapaHHs, 00
3aBISKM 1M 3acCy/DKEHUM TM030aBIs€ThCS TEBHUX Oar, Ma€ TMepeTepIiTd TeBHI
oOMeXeHHsI TMpaB 1 CBOOOJ 1, IO TOrO X, JAep)KaBa MPHUMYIIYE 3aCyJPKEHOTO JI0
BUKOHAHHS TIEBHUX O0OB'S3KIB.
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[lokapanusi € OaraToacnekTHUM, ane, (HOpMyHOYM HOro BHU3HAYEHHS Y
KPUMIHAIBHOMY 3aKOHOJABCTBI, TPOMOHYETHCS BHUKIACTH I11€ TIOHSTTS TaKUM
guHoM: "llokapaHHs € Kaporo (3aX0A0M IPHUMYCY), IO 3aCTOCOBYETHCS Bia iMEHI
Iep>KaBU 3a BUPOKOM CYAy JIO0 OCOOM, BU3HAHOI BMHHOIO Y BUMHCHHI 3JIOYHHY, 1
OJIATAE B ITepe10aueHOMY 3aKOHOM OOMEKEHHI ITpaB 1 cB000T 3acymkeHoro "[5].

He3Baxatoun Ha po30DKHOCTI y MAXO0Jax J0 BU3HAYCHHS CYTTEBHX O3HAK
KPUMIHATBHOTO  TOKapaHHs, 3arajbHUil MNPUHIUI  KapaJbHOI  AiSUTBHOCTI
3QJIMIIAETHCS HE3MIHHUM - OyAb-SIKUM YMHOM TNPUMYCUTH BUHHHX Y BYMHEHHI
3JI0YMHY JI0 MPABOMIPHOT MOBEAIHKYU. KpuMiHanbHe MOKapaHHs 32 CBOEID CYTHICTIO
MOXke 00'€EKTUBHO CIIPUUYMHUTU (P13MYHI a00 MOpaIbHI CTPaXKTAaHHS 3aCY/KEHOMY,
ajie Take HACWJIbCTBO € TMPaBOMIPHUM. BOHO HE NOBUHHO MO€EIHYBATUChH 31
3HYIIAHHSIMU, KATYBAHHSIM, IPUHUKYBAHHSM JIFOJICHKOI T1JTHOCTI.

KpuminaneHe mokapaHHs ToJ1 0yJio 6 BUSBIECHHSM JKOPCTOKOCTI 1 3714, IKOU
BOHO ICHYBAJIO caMo IO c001, K Oe3IiIcTaBHE, HEOOIPYHTOBAHO Ta MPOTH3aKOHHE,
CIpsIMOBaHE TPOTH MOpali CycmiabcTBa. JlepkaBa, HaBIAKHW, 3BEPTAETHCA 0
3JIOYMHIl, A0 HOro OCOOMCTOCTI, 3 BUMOTaMH 3YCHUIAMH BOJ1 3MIHUTH CBOIO
MOBEIHKY Ha TIPABO CIyXHSHY.

[ToxapaHHs HE BiIKMIA€ MMO3UTUBHUX SKOCTEH 0COOM, sIKa BUMHUIIA 3JI0YHH, a
JUIIE HAMara€TbCs TMPUMYCUTH 1ii MAIITH B TOAAIBIIOMY TO3WTUBHO 1 HE
MOPYITyBaTH 3aKOH.

3 BU3HAYEHHSM CYTHOCTI MOKapaHHS HEOOXITHO 3BEPHYTU OCOOJIMBY yBary
Ha Horo mety. [liakpecnaumo, 1o JIile BUXOSAYH 13 CYTHOCTI TTOKapaHHs, MOKEMO
BCTAHOBUTH KIHIIEBI 111l KPUMIHAJIBHOTO MOKApaHHSI, JOCATHEHHS SIKUX TaK IparHe
Jiep>KaBa, KOJIM BCTAHOBIIIOE KPUMIHAJIBHY BIMOBIJAIBHICTD, 3aCyIKy€ BUHHOTO J10
TI€T YK 1HIIIOT MIPU TIOKapaHHs Ta peai3ye ii.

CTOCOBHO BM3HAUYEHHS METH IIOKapaHHS, CIIiJ 3a3HAYWUTH, IO BCI I
MOKapaHHs1, HE3BAXKAIOUM Ha BIAHOCHY CAMOCTIMHICTB, TICHO IMOB'sI3aH1 MK CO0O0I0.
AJle Taka JiaJleKTUYHA €IHICTh HE BUKJIIOYA€ 3MIH B TOW YM I1HIIMK mepioj Ta
MpIOpUTETY OJIHIET MEeTH Haj 1HIIOK0. L{i 3MIHM MOXYyTh OyTH MOB'A3aH1 31 CTAHOM
3JIOYUHHOCTI, 3 TEHJACHIISIMH y KpUMIHAJIbHIM TOJITHIl Ta 3aKOHOJABCTBI, 31
3MiHAMH y COL[IaJIbHOMY T4 EKOHOMIYHOMY KHUTT1 CyCIUJIbCTBA.

Jlo KpuUMiHaNbHO-BUKOHABYMX. (YHKI[IH BIJHOCUMO: KapajbHy; OXO-
POHIOBAJIbHY; BUXOBHY; 3alI0O01KHY .

TenaeHIii BChbOro IMMBIII30BAHOTO CBITY N0 TyMaHi3alli MOKapaHHS 3a-
TBEPKYIOTh HOBY MOJIEIb B3aEMOBIIHOCUH CYCITUJIBCTBA 31 3JIOUMHHICTIO, 3aBJISKU
AK1H JiepyKaBa Ma€ OOMEXXHUTH BJIACHY KOPCTOKICTb.

[Tonpu Bce, HE BUKJIMKAE CYMHIBY, IO JIEPKABHO-TIPABOBA MOJIITUKA B ray3i
MpU3HAYEHHs Ta BUKOHAHHS IOKapaHb MOBMHHA 0a3yBaTHCA Ha IMBIII30BaHUX
METOJIaX, MO3UTUBHOMY JOCBIJl BITUM3HSIHOI Ta 3apyOi’KHOT HAYKHM 1 MPAKTHKH.
Buxoasun 3 nosnoxenb Koncturynii Ykpaiau [1], sika 3akpinuia npiopuTeTHUMU
3araJibHOJIIOJICHK]  I[IHHOCTi, HEOOXITHO JIATH BHUCHOBKY, IO JEpKaBoOK 1
CYCIUIBCTBOM, 3 TPHHHATTAM HOBOro KpHMIHAIBHOTO KOAEKCY, CTBOPEHI BCi
YMOBH JUIsI 3aCTOCYBaHHS B PO3YMHHMX MEXKaxX IT030aBJICHHS BOJII 1 BCTAHOBJICHO
IIMPOKE KOJIO aJIbTEPHATHBHUX BHUJIIB KPUMIHAJIBLHOTO IMOKapaHHs [2].
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Jlo oci0, BU3HAHMX BUHHUMH Y BYMHEHHI 3JI0OYMHY, CYJOM MOXYTh OyTH
3aCTOCOBaHI Taki BHIM TOKapaHb: 1) mTpad; MOTPIHHE BIAMIKOAYBAaHHS IIIKOJIM;
mo30aBJIeHHS MpaBa 00IMMAaTH TIEBHI Mocaan abo 3aiiMaTHCs TEBHOIO iSUTbHICTIO;
IrPOMAJChKI  poOOTH; BHUIIPaBHI  pOOOTH;  CIY»KOOBI  OOMEXKEHHS  JUIS
BIMICHKOBOCITYKOOBIII KOH(ICKAIlisl MaifHa; apemT; oOMEKEHHS BOJI; TPUMaHHS B
TUCHHIUTIHAPHOMY OaTajabiOHI BiMCHKOBOCIIYKOOBIIIB; I11030aBIICHHS BOJII Ha
MIEBHHUM CTPOK; JOBIYHE MO30aBIICHHS BOJII.

3anponoHOBaHWI BUJI MOKAPAHHA Y BUIJIAMI MOTPIAHOTO BiJIIKOYBaHHS
HIKOJAM JOTIOMOXE 30ajaHCcyBaTH IHTEpECH TPOMAJSHUHA, SKUM MOCTpa)k/aaB
BHACJIJJOK BUMHEHOTO 3JI0YMHY, JEP’KaBHU Ta 3aCy/IPKEHOTO. 3a CBOEIO CYTTIO BiH HE
€ HOBUM, OTO BUTOKHU WIyTh 3 BiKOBOi JaBHUHU KuiBchkoi Pyci. AHanoriyHui BU
nokapaHHsi Mmictutbess B cydacHux KK nesxux kpain, Hanpukian Kupruzbkoi
pecryOiiki, 1 € aJbTepHATUBOI TOKApaHHIO Y BHUIJISAI TO30aBJICHHS BOJI.
OCKUTBKH HWOTO PO3TAIlyBaHHSA IUIAHYETHCS TICIAS TAKOTO BHJY IOKApaHHS, SK
mrpad, TO JoriyHo Oyne ¥ Te, mo y cT. 53-1 BU3HAYATUMETHCS TMOHSTTS
MOTPIMHOTO BiAMIKOTYBAaHHS IIKOAH Ta MOPSIOK BUKOHAHHS I[HOTO TTOKApaHHS:

"Cratta 53-1. [loTpiiiHe BiAMIKOAYBaHHS IIKOA

[ToTpiiiHe BIAIMIKOAYBAaHHS IIKOAM € CTATHEHHSM Y TPOIIOBOMY a0o
HaTypaJbHOMY EKBIBAJICHTI, K€ HAKJIAJAEThCA CYJIOM Y TPbOXKPAaTHOMY pO3Mipi
010 CIIPUYHUHEHOT 37I0YNHOM IITKOIH.

JIBI YacTWMHM BIJIIKOJAOBAHOI IIKOJMU CTATYETHCSA HA KOPUCTh IMOTEPHIIOi
oco0u, 0JTHa YaCTHHA - HA KOPUCTh JICPIKABU.

[ToTpiitHe BIANIKOIYBaHHSA HIKOJAU 3aCTOCOBYETHCS MO OCIO, sIKI BHEpIIe
BYMHUJIM YMUCHI 3JI0YMHU HEBEJIUKOI a00 CepeIHBOT TSHKKOCTI.

Y pa3i HEMOXJIMBOCTI BIIIMIKOAYBaHHS IIKOAM CYJ MOXE 3aMIHUTH
HECIUTAYeHY CyMy TIOKapaHHSIM, y BHUIJISAI TPOMAACBKUX POOIT 13 PO3PaxXyHKY:
JECATh TOAWH TPOMAJCHKUX pOOIT 3a OJWH BCTAHOBJICHHH 3aKOHOJABCTBOM
HEOMNOJIATKOBYBAaHUI MIHIMYM JOXOJIB T'poMajsiH, a00 BUIPAaBHUMH pOOOTaMH 13
pPO3paxyHKy OJIMH MICSI[b BHUIIPABHUX POOIT 3a YOTUPU BCTAaHOBJIECHUX
3aKOHOJIaBCTBOM HEOMNOJIaTKOBYBAaHUX MIHIMYMIB JIOXOIB TPOMaJsiH, ajie Ha CTPOK
He OubIe 1BOX pokiB"6; c. 52[5].

3aranoMm, Ha Cy4YacHOMY e€Tami PO3BUTKY JIepKaBW Ha3pilia HEOOXiAHICTh
MPUIHATTS KOMIUICKCY 3aKOHOJABYMX Ta OPTaHi3alliiHUX 3aXO0JiB, HAIIPaBJICHUX Ha
pedopMyBaHHS KPUMIHATBHOT Ta KPUMIHAIBHO-BUKOHABYOI MOMITUKUA Y KpaiHH.

TyT Mae HalTH CBO€ MiCIle 1 BU3HAHHS HEIOIMUIBHOCTI TPHUBAIUX CTPOKIB
MOKapaHHS y BUIVBAI T030aBJICHHS BOJl JUJIi  OUIBIIOCTI 3acCy/KEHUX, W
yJAOCKOHAJIEHHs CaHKIlI KpuMiHaTbHOTO KOJIEKCY, i OOMEKEHHSI TiepeOyBaHHS i
BapTOIO MIJCYIHUX y TIEPIOJ PO3TIIALY KPUMIHAIBHUX CIPaB J0 BCTYIY BHPOKY B
3aKOHHY CHJIy, 1 3aCTOCYBAaHHS BH[IB TOKapaHb, aJIbTEPHATUBHUX I030aBJICHHIO
BOJI1, @ TAKOX 3aCTOCYBaHHS TaKMX 3alO01KHUX 3aXO0J11B, K IMIAMUCKA IPO HEBUI3,
oco0ucTa TOpyKa, MOpyKa TPOMaJChKoi opraHizailii abo TPyAOBOTO KOJEKTHBY,
3acTaBa.
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O0’€KTOM KPUMIHAJIBHOTO TIPABOMOPYIIEHHS BBAXAETHCS KPUMIHAIBHO-
paBOBa KaTeropis, sika BUKOPUCTOBYETHCS ISl TO3HAYEHHS JIEPKABHUX yCTaHOB,
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AKUM  3alOoJIHO IIKOAY BHACIIJOK BYMHEHHS MPOTUIPABHOTO  JISTHHS
(6e3mistTpHOCTI).

Kpuminanbauii koekc YKpaiHu Ma€e Ha MeTi 3a0€3MeYUTH MPABOBUHN 3aXUCT
mpaB 1 CBOOOJ JIOMMHU 1 TPOMAJSHWHA, BJIACHOCTI, TPOMAJCHKOTO TMOPSIKY Ta
rpoMajicbkoi Oe3MeKH, HaBKOJUIIHHOTO CEpPEAOBHINA Ta KOHCTHUTYLIHHOTO Jaxy
Ykpainu BiJ NPOTUIPABHUX MOCITaHb, 3a0€3MeYCHHS] MUPY Ta O€3MEKHU JI0CTBA Ta
MOTIEPEKEHHST KPUMIHAIIBHUX TPaBOMOpPYIIeHb. JJi1 BUKOHAHHS LIbOTO 3aBIaHHS
Kpuminaneauii kojekc VYKpaiHu BH3Hauae, sKi CoIllaJbHO HeOesneuHi Aii €
KPUMIHAJIbBHUMH TPABOMOPYIICHHSIMH Ta SKI IOKApaHHS 3aCTOCOBYIOTHCS J0
BUHHUX (cT. | KpuMiHaIbHOTO KOJIEKCY YKpaiHM).

O06'exToM 3axuCTy, 3riAHO 3 KpUMiHAIIbBHUM KOJEKCOM YKpaiHH, € CyCHUIbHI
BIJIHOCUHM, 30Kpema, IpaBa 1 CBOOOJW JIIOJAMHU 1 TPOMAJsSIHHMHA, BJIACHICTb,
IPOMAJICEKUI TMOPSIIOK Ta TpoMmajichbka Oe3mneka, MOBKULIA, KOHCTUTYLIMHUI naj
VYkpainu, mup 1 6e3nexa JIroAcTBa. €AUHOI0 Ta PealbHOIO MiACTaBOI0 KPUMiHAIBHOT
BIIMOBIJATLHOCTI €  HAsBHICTh KPUMIHAJIBLHOTO  MPABONOPYIICHHS, TOOTO
CYKYIIHICTh O3HaK (00’€KTUBHMX Ta CyO0’€KTMBHHMX), 1[0 BH3HAYalOTh BUMHEHE
CYyCHUIBHO HEOe3MeYHe [IAHHS [K KpUMIHAJIbHE MPABONOPYUIEHHS, MepeadoadeHe
KpuminanibhuMm  kogexkcoM  Ykpainu. TakumMu  O3HaKaMu  KpUMIHAJIBHOTO
MPaBOMNOPYIICHHS € 00’e€KT Ta 00 €KTHBHA CTOpPOHA, Cy0’€KT Ta CyO’€KTHBHA
CTOpOHA.

OO0'eKTOM KPUMIHAJIBLHOTO TMPABOMOPYIICHHS € CYCHUIbHI BiJIHOCHHH,
nepeniueHi y crarti 1 KpumiHanbHOTO KOJeKCy YKpaiHH, SKi OXOPOHSIOTHCS
3aKOHOM 1 SIKUM TMPOTUIPABHUM [IISHHSIM 3amloJliTHO MIKoay. be3 00’ekTa
KPUMIHAJILHOTO  TPABOMOPYIICHHS  HE  ICHY€  CKIaay  KpPUMIHAJIBHOTO
npaBonopyiieHHs.  HeBig’eMHMM — (akTOpoM  MPAKTHUYHOTO  3aCTOCYBaHHS
KPUMIHAJIBHOTO 3aKOHOJIABCTBA € TMPABWIBHICTh KBali(ikailii KpUMIHAIHHOTO
MPaBOMOPYIICHHS. 3 OIIAAy Ha 1€ B Teopili KPUMIHAJIBHOTO TpaBa ICHYE
CBOEPIJIHUN amapar - CKJajJ KPUMIHAJBLHOTO MPaBOMNOPYIICHHS, HA OCHOBI SIKOTO
Oynyerbcsi HopMma OcoOmuBoi yacTuHM KpuMiHanbHOTO KoOJeKcy YkKpaiHu. 3a
JOTIOMOTOI0  CKJIaJy ~ KPUMIHQJIBHOTO TIPABOMOPYIICHHS CTAa€  MOKJIHBHUM
KjiacuikyBaTd TI YW IHIOI JISSHHA HA MIACTaBl NEBHUX BHUJIB KPUMiHAJIbHUX
MPaBOTIOPYIICHb,  CTPYKTYPYIOUM  BHAM  KPUMIHAJIBHUX  IPABOIOPYIICHB,
KBaMiQiKalio OisiHb Ta BUPINIYIOUM 1HII MPaKTUYHI NHUTAHHS. Y HAayKOBIH
JiTEepaTypl CKJIaJ KPUMIHAIBHOTO MPABOMOPYIICHHS BU3HAYAETHCS SIK CYKYMHICTh
IOPUJNYHUX O3HAK, BCTAHOBJIEHUX Yy KPUMIHAJIBLHOMY 3aKOH1 (O0'€KTHBHHMX Ta
Cy0'€eKTHBHUX), SKI BH3HA4YalOTh BYMHEHE CYCIIJIBHO HEOE3NeUHe isTHHSA SK
IPOTHUIIPABHE.

Cporo uacy A.H. Tpaiinin 3a3HauuB, 10 OO0'€KTOM TIOCSTaHHS Ha HOTO
KOHKPETHE JKUTTEBE BTIJICHHS MOXYTh OyTH SIK MaTepiasibHi, TaK 1 HEMaTepiaibHi
IIHHOCTI - MOJITUYH1, MOPaJIbHI, KyJbTYpHI Ta 1H1I1 [1].

Haiinommupenimioro KJacudikaniero 00'eKTIB KPUMIHAJILHOTO
NpaBOMOPYIIEHHS € TaK 3BaHA «BEpPTUKaJIbHa» Kiacudikamia. BoHa po3pizHse
3arajibHi, poJioBl Ta Oe3mocepenHi 00’ekTu. TpaauiliifHO 3arajJbHUM 00'€KTOM
Ha3MBAaIOTh YCl CYCHUIbHI BIJHOCHMHH, $IKI TMepeOyBalOTh il 3aXUCTOM
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KpUMIHANbHOTO mpaBa. OJHAK 1€ HE O3HAayae, M0 KPUMIHAIbHE 3aKOHOJIaBCTBO
3axuIlae BCl CYCNUIbHI BIZHOCMHU Oe€3 BHHATKY. HopMu KpumiHanbHOrO mpasa
CIPsIMOBAH1 Ha 3aXUCT JIMIIEC THX CYCHIJIBbHUX BiJHOCHH, 3aNOJISTHHS IIKOIH SIKUM
MOKE 3aBJIaTH 3HAYHOI MIKOAM 1HTEpEecaM CYCIUILCTBA B IoMy. OTxe, 00’ €KTOM
KPUMIHAIBHOTO MPAaBOMOPYIIECHHSI € HE BCl CYCIHUJIbHI BIIHOCHHHM, a JIUIIE Ti, SIKI
OXOPOHSIIOTHCSI KPUMIHAIEHUM 3aKOHOM.

3HaueHHS  3arajdbHOrO0  00’€KTa  KPUMIHAIBHOTO  IPAaBOMOPYIICHHS,
HacaMIlepes1, J0NoMara€ BU3HAYUTH KOJO HAaWBaXKIMBIMIUX CYCHUIBHUX BITHOCHH,
Oyar Ta 1HTEpECIiB CYCHIIbCTBA, SIKI OXOPOHSIOTHCS KPHUMIHAJIBHUM 3aKOHOM.
Hactynmaum eneMeHTOM y BEpTHKAIbHIN cHCTeM1 O0’€KTIB € POJIOBUM 00’ €KT
KPUMIHAJILHOTO TMPABOMOPYIIEHHSA. Y HAYKOBIH JliTepaTypi B OUIBIIOCTI BUNAAKIB
IPOIOHYETHCSI BUBHAUCHHSI 3araJIbHOTO 00'€KTa K TPYNU OJHOPIAHHUX, OJHAKOBUX
32 CBOIMH XapaKTEPUCTHUKAMU OO'€KTIB, SKI OXOPOHSIOTHCS €IUHOI0 TPYIMOIO
KpUMIHAJIBHO-TIPABOBUX HOPM 1 B3a€EMHO MIANOPSAKOBYIOTHCS. 3araidbHUN 00'€KT
MEHII BHUCOKMH (CepeiHiil) piBEHb Y3arajlbHEHHS CYCHUIBHMX BIJHOCHH, SKi
OXOpOHSIIOTBCS ~ KPUMIHAJIBHUM  3aKOHOJABCTBOM. [ pymyBaHHS — COIaJIbHUX
BIJIHOCUH B110yBa€TbCA HE JOBLIBHO, @ HA OCHOBI 00'€KTUBHO 1CHYIOUHUX KPHUTEPIiB,
[0 BHU3HAYAIOTh iX TOTOXHICTH ab00 OJHOPIIHICTh. TakuMH KpUTEpISIMU € PI3HI
€JIEMEHTH COIlaJIbHUX BIJHOCHH, SIK1 3aXMIIAIOTHCS, iX COIlajibHE MPU3HAYCHHS B
HUX (cyO'ekTr 200 00'€KTH BITHOCHH, 3MICT Ta OCOOJIMBOCTI COLIATIbHUX BIIHOCUH).
OcHoBo1O Takoi Kiacudikailii CyCHiJbHUX BIJIHOCHH CHPaBEIJIMBO BHU3HAHA Ta YU
1HIIa cepa AEpHKABHOTO YU CYCHUIBHOTO KUTTA. OTXKe, 3aralbHUMHU 00’ €KTaMu
MOBUHHI OyTH BU3HAHI BIJHOCUHU BJIACHOCT1, CUCTEMAa YIPABIIHHS, BIIHOCUHH, IO
3a0€3MeuyI0Th HAJIEKHUN TPOMAJICEKUM MOPSAO0K 1 MOpaib Ta 1HIIIL.

Tperiit Bug - Ge3nocepenHiii 00’ €KT KpUMIHAIBHOTO mpaBornopyeHHs. [1in
UM CJiJ PpO3yMITH Ti crenrddiyHi CyCHiJibHI BIIHOCHHH, SIKI 3aKOHOJABEllb
nepedyBae mij 3axuctoM TmeBHOiI crarti OcobnuBoi yacTuHU KpuMiHaibHOTO
KOJIGKCY 1 SIKUM 3aloJIIO€ThCS IIKOAA KPUMIHAJIBHUM MPABOMOPYIICHHSM, IO
MIANAga€e M 0O3HAKH KOHKPETHOTO KPUMIHAIBLHOTO MpaBonopyiieHHs. [IpaBuibHe
BU3HAYEHHS TPSMOTO 00'€KTa [I03BOJIIE BCTAHOBUTH  3aXUIICHHUHM, MeEXI
MPOTUINIPABHOI Ta HEKPUMIHAJIBHOI MOBEAIHKH, MPAaBHIBHO CPOPMYBATH CKJIaJ
KPUMIHAJIBHOTO MPaBONOPYLIEHHS, KBaTi(1KyBaTH 32 YUHHOIO cTarTero Oco0ImuBoOi
YaCTUHU, BU3HAYUTHU CTYMIHb CYCNUIBHOI HEOE3MEKH MOCIATaHHs MPO OXOPOHIOBAHI
3aKOHOM 3B 513K 3 TPOMAJICBKICTIO, PO3MIp MOKapaHHS TOILO.

Knacudikaris npsamMux o00'€KTIB KPUMIHAIBHOTO TPABOMOPYIIEHHS —«IIO
TOPU30HTAJI» TAaKOX MIUPOKO BIOMUHN B Teopii KpuMiHaIbHOTO mpasa. CyTh Ii€l
kiacuikarlli mojsirae B TOMy, 10 Ha piBHI 0e3mocepeIHhOro 00’ €KTa pO3PI3HIIOTH
OCHOBHI Ta J0JaTKOBI 00 ekTH. HeoOximHicTh Takoi Kiaacudikailii BHHHKAE, KOIU
OJIHE 1 TeX KPUMIHAJIBHE TPABOMOPYIIEHHS OJHOYACHO 3aBJA€ IIKOIU KUTBKOM
COIllaJIbHUM BiJTHOCUHAM [2].

OTxe, 00’€KTOM KpPUMIHAJIBHOTO MPABOMOPYLIEHHS € COLIAJbHO 3HAuYII
IIHHOCTI, 1HTEPECH, TOBApPHU, SIKI OXOPOHSIOTHCS KPUMIHAIBHUM 3aKOHOJABCTBOM 1
Ha SK1 mocsirae 0coda MmiJ 4ac BUYMHEHHS KPUMIHAJIBHOIO NMPABOMOPYUIEHHS, a B
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pe3yabTaTi BUMHEHHS MPOTUIPABHOTO MiSIHHSA 3HAyHA IIKOJA MPUIHHSIETHCS abo
MOK€e OyTH CPUYUHEHO.

Bukopucruna jireparypa:
1. Tpaitana A.H. OOmee yuyeHue O cocTaBe MpecTymuieHud. M.:
TNocropuznar, 1957. C.123
2. bangypka I. O. O0'ekT 37104YMHY SIK KpPUMIHAJIBHO-TIPABOBA KAaTeropis.
[TpaBo.ua. 2015. Ne 2. C. 70-75. URL: http://nbuv.gov.ua/UJRN/pravo_2015 2 15.

KPUMIHAJICTUYHI BEPCII I INIAHYBAHHS PO3CJIITYBAHHSA

Ocranenko AJjina CepriiBHa,
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3 Teopli KPUMIHATICTUKHA BIJJOMO, IO TOJIsl 3JIOYMHY 1 YaCTUHA JAHHUX IMPO
3JIOYMHIIS  BIIOOPAKAIOTHCS HAa TPEIMETax MaTepiaibHOi OOCTAaHOBKM 1 B
CBIJIOMOCTI JIIOfiel. Y cuTyarlii KOHKPETHHX 3JI0YWHIB, SIK MPABHIIO, JOBOJIUTHCS
MaTy CHpaBy 3 HEMOBHUMU 1 HaBITh CIIOTBOpeHUMH AaHUMU. lle cTBOproe 3HauHi
TPYJAHOII TSI TIPOIIECY Mi3HAHHS 3JIOYMHHOI TOJIi, a 3HAYUTh — PO3KPUTTH 1
PO3CIiAyBaHHS PeaTbHOTO 3JI0UHHY.

Po3KkpUTTS 1 po3ciigyBaHHs 3JI0YMHIB SIBJIsiE COOOIO CKIIAJIHY 1 OaratorpaHHy
TUSTBHICTD, NI 3J1ACHEHHSI SKOi BiJl CHIBpOOITHHKA OpPraHiB BHYTPIIIHIX CHpaB
noTpiOHa YMMaa OpraHizaTopcbka MalcTepHICTh. Po0OoTa 1o KOXHIN cIpaBi
nependayae MPOBEACHHS psy CIIIYUX [1d, SKI [OBUHHI OyTH pETEIbHO
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M1JTOTOBJICH] 1 MMPOBE/ICHI B MEBHINA MOCTIAOBHOCTI, 3 TOTPUMAHHIM BCTAaHOBJICHUX
KPUMIHATBHO-TIPOIIECYaTIbHIUM  3aKOHOM  CTpokiB. KpiM 1poro, motpiOHO
BpaxoByBaTH, IO Yy CIIAYOr0O B TMPOBAIKEHHI 3HAXOIUTHCSA KiIbKa CIpaB
OJTHOYACHO, CamMe€ TOMY OJHIEI0 3 yMOB YCHIIIHOTO PO3CHiTyBaHHSI KOMXHOTO
3JIOUMHY € TUIAHYBAaHHS pOOOTH.

[Tin mnanyBaHHSM po3yMmieTbes (opMa HAyKOBOI oOpraizaiii mporiecy
pO3CIiAyBaHHS, a, OTKE, € PO3yMOBOIO JISUTHHICTIO, CIIPSIMOBAHOIO HAa BH3HAYCHHS
3aBJaHb, Kl BUHHMKAIOTh B XOJI CJIJICTBA 1 TOIIYKYy CHOCOOIB iX BHUPIIICHHS.
[InanyBaHHst 0a3yeTbcsl HA KOHKPETHUX (haKTaX, BCTAHOBJICHUX SIK MPOIECYaTbHUM
[UIAXOM, TaK 1 3a JIOMOMOTOIO OINEepPaTUBHO-PO3IIYKOBUX 3aX0/iB. BoHO 103BOIISIE
HaWOIBII paIlioHAIBLHO OpraHi3yBaTH CIIJCTBO, CIPHUSE IIBUJIKOMY, 00'€KTUBHOMY
1 BCeOIUHOMY BCTAHOBJICHHI BCiX OOCTaBMH MO/Iii, PO3IIYKY 1 BUKPUTTIO BUHHUX.
3aBAsSKY MJIaHYBAHHIO CIIYMIA BU3HAYAE MOCTABIICHI Mepe]] HUM 3aBJIaHHS, IUISIXU 1
CHocoOM iX BUPILICHHS, a PE3yJIbTATOM IIJIaHYBaHHS € IJIaH PO3CJIIIyBaHHS.

[Inan po3cimigyBaHHS — 1€ MIJICYMOK HpOLECY IUIAHYBaHHS, KOMILIEKC
1H(pOpMaIINHUX, TAKTUYHUX, OpPraHi3aliiHUX 1 NpolLecyalbHUX pIIIEHb, L0
nepeadayae ONTUMAIIBHUN MOPSAJIOK, TEPMIHH, CHOCOOM 1 3aCO0M KOHKPETHUX
pilieHb 1 BUKOHABIIB, a CaMe€: KOHKPETHUX CIITYUX, ONEPaTUBHO-PO3IIYKOBHX
3aX0/1B 1 TAKTUYHUX NMPUHOMIB.

Bynp-sike miianyBaHHsS NOTPeOy€e OCHOBY, Ha sIKI BOHO OyJi€ 311HCHIOBATHUCH.
Takor 0CHOBOIO BUCTYMNAIOTh KPUMIHAJIICTUYHI BepCii.

KpuMinamictuuyHa Bepcisi — CaMOCTIMHUNA PI3HOBUJ  TIMOTE3U, SKOMY
npUTaMaHH1 HACTYITHI OCOOIUBOCTI:

»  BHUKOPHUCTOBYETHhCS B crHerudidyiii cdepi CyCHiIbHUX BiTHOCHUH —
KpUMiHAJIBHOMY IPOLIEC;

»  TNOsACHIOE PakTh 1 0OCTaBUHH, IO MAIOTh 3HAYCHHS JIJIT BCTAHOBJICHHS
ICTUHU TUIBKH IO 1aH1i, KOHKPETHIN crpaBi;

»  TepeBipseTbcs B 0OMEXEHHUI 3aKOHOM TepMiH [3].

SIx TeopeTHyHO, TaK 1 MPAKTUYHO BaXIIMBUM € TMHTAHHS TPO IiJICTaBU, HA
AKuX OynyroTbcs Bepcii. B mepiry uepry Bepcis IpYHTYeTbCA Ha (akrax, sKi
OTPUMYIOTHh B pe3yJIbTaTi CAiAuux Al 1 (a00) onepaTUBHO-PO3IIYKOBUX 3aXOJiB.
@DaKTy TaKOro pojy BIAPI3HAIOTHCS 3HAYHUM PI3HOMAHITTSAM.

[Ipu BuCyBaHHI Bepcii MPOBIIHY pOJib BIAITpAa€ MUCIEHHS, 30KpeMa, BMIHHS
y3arajibHIOBaTH PO3PI3HEHI CIIOYaTKy (hakTh, a00 BUKOPUCTOBYBATHU JIsl BUPIIICHHS
OKPEMOT0 BUTIAJKY 3arajibHi mosoxeHHs. [1iaxin 1o y3araJibHEeHHs OKpeMuX (DaKkTiB
Ha3MBAIOTh 1HAYKII€I0, @ 3aCTOCYBaHHSI 3arajlbHUX IMOJIOKEHb J0 MEBHOIO BUMAAKY
— aenykiier. JlemyKTWBHI MIpKyBaHHS ITOYHMHAIOTHCS 3 KOHCTATaIlli TOTro, IO
3a3BUYail OyBa€ Tak: ... BCTAHOBUTH, YU BIANOBIIA€ JaHUM BUIMAJOK LBOMY
3arajbHOMY IOJIOKEHHIO.

I TpeTiM MeToaoM, SIKMi BUKOPUCTOBYETHCS IPU BUCYBAHHI KPUMIHATICTUYHHUX
Bepciii € aHanoris. OcoOJMBO MIMPOKO aHAJOTIS 3aCTOCOBYEThCS P MOOYAOBI BepCii
Ha OCHOBI aHaII3y CMOCOOIB BUMHEHHS 3JIOUMHIB. J[JI1 TAKOro METOJy HEBaKIIMBO 3
SKOTO JIKepesa HaAXoIuTh 1H(opmallis, Ha OCHOBI SKOi OyAyroThCs Bepcii. BaxkinBo
naiie, oo 115 iHpopmarrist crocyBajiacs 1aHoi crpasu [1].
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Bepcist — TibKM Take HpPUIMYILIEHHA, K€ MpUAMAaE 0 MEPEeBIPKU CIiTUHH,
ONEepaTHUBHUI MpaIliBHUK, eKcIepT abo 1HmI o0co0Hu, fAKI MarTh BIATHI
MOBHOBAKEHHS IIOA0 JAHOI KPUMIHAIBHOI CIIPaBH.

3 BU3HAUEHHs Bepcii BUIHO, 110, HO-CYyTi, BOHA — IPHIYIIEHHS. [i peanbHicTh
notpedye MATBEpHPKEHHS a00 cpocTyBaHHs (hakTamu. AJie HE BCSKE MPHUITYIICHHS
MOKE BBAXKATHUCS BEPCIEIO.

3Ba)kalouu Ha TaKy AyMKY, MOKHA HaJIaTH TaKy KiIacu(iKalliro BEpCiii:

1. 3a cy0'ekTamu, siKi TPUIMAIOTh BepCii B IKOCT1 OPIEHTUPA IS TTOAATBIIOL

poboTH Ha:

= ciaai (BepcCito MPUMHSB 1 CTaB MEPEBIPSTH CIITUUN );

= OMEepPaTUBHO-PO3IIYKOBI (BEpCisi MOXKE CTOCYBATHUCSI HETJIACHOI poOOTH,
il MpUITHSAB 1 MMOYaB MO HIM MPAIFOBATH ONEPYIOBHOBAKCHUH );

= eKCIIepTHI (HampuKiIaa, eKCIepT MPUITyCKae, M0 yaapy 3aBaaBajiucs 3
BEJIMKOIO CHJIOIO, 300Ky 1 IOYMHA€E UIYKaTH apryMEHTH Ha KOPHUCTh TaKOTO
MPUIYIIEHHS );

. CyZlOBI (HampuKiaj y BUIAJKY, KOJU CyJ P PO3IJIsiAl KpUMIHAIBHOI

CIpaBH HE TOTODKYETHCS 3 BHCHOBKAMH CIIITYOTO, MPHUITYCTHUBIIH, IO 3JI0YHH
CKOIB HE OJMH OOBUHYBaY€HUH 1 AOCIIIHKYE 110 BEpCiio) [2].

2. 3a KOJIOM MOSICHIOBAJIBHUX (DAKTIB BUALISAIOTH:

. 3arajibHi — MOSICHIOIOTh BCIO MO0 B IIJIoMy ab0 HOro roJIOBHI,
NPUHLMIIOB] TUTAHHS (3JI0YMH — HE 3JI0YMH, SIKIIO HE 3JI0YMH T€, 1110 CaMe CTajaocs).
MoxxyTb OyTH TMOB'A3aHI 3 TMParHEeHHSM MOSICHUTH HAsBHICTb a00 BIJCYTHICTb
OPUYUHHOTO 3B'SI3KY MDK IOBEIIHKOIO JIIOJMHU 1 HaciiakaMd. MOXyTb
CTOCYBAaTHCSI BHUHYBAaTOCTI/HEBUHYBATOCTI TMEBHUX OCI0 y BUYMHEHHI 3JI0YHHY,
TaKoX KBamidikaiii 3mouuny [3].

= npUBaTHI BepCli — CTOCYIOThCS TIOSICHEHHS OKpeMUX OOCTaBHH
3JI0YMHY: CIOCO0IB MPOHUKHEHHS Ha MICLIE 3JI0UYMHY, 3HAPSIAI1 BUMHEHHS 3JI0UUHY
1T.I.

3. 3a MOMEHTOM BHCYHEHHs Bepcli, TOOTO 10 abo micas MNOPYIIECHHS
KPUMIHAJIBHOI CITPaBU:

= JOCJTi/141 BEPCii;

= BEpCii pO3CIIiTyBaHHS.
4. 3a yacOM BUCYHEHHS:

. ITOYaTKOBI;

= HACTYTIHI.

OTtxe, poboTa 3 BEpCisIMH CTAaHOBUTH HEOOX1THUH eTarn B poOOTI CI1T90T0 Ta
0ci0, 3alHATHX PO3KPUTTAM 1 po3ciiayBaHHsAM 31mounHIB. [lo cyTi, came Bepcii €
OCHOBOIO Oy/b-SIKOTO IJIaHY PO3CIIiTyBaHHs, a TJIaH — CTPATETIEr0, KA MAKPITUICHA
MEBHUMHU YSIBJICHHSMH 1 TOTpeOaMu B 3’ICyBaHHI KOHKPETHUX B1IOMOCTEH.
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E®EKTUBHICTh KPUMIHAJIbHOI NOJITUKU YKPATHU HA
CYYACHOMY ETAIIl AEP’KABOTBOPEHHA

Mamuuncbka Jltis PomaniBaa
KypcaHTKa 2 Kypcy GakyIbTeTy
MIATOTOBKU (paxXiBIIB JJIS MiAPO3ALTIB
CTpaTeT1yHUX PO3CIiAyBaHb
JIHITPOTNIETPOBCHKUIM JIep KaBHUM
YHIBEPCUTET BHYTPIIIHIX CIPaB

HaykoBuii KepiBHHK:
Ipumayenko Birauaiin PegopoBuy
KaHAUAAT IOPUINYHUX HAYK, JOLIEHT
JIHITPONETPOBCHKU Iep KaBHUI
YHIBEPCUTET BHYTPILIHIX CHPaB

B cydacHux ymoBax, Skl CKJIANUCh B YKpaiHi, KOJIM EKOHOMIYHA Kpu3a
nocsria 4 He HaWBumoro piBHs (mpobiema COVID-19, 3HmxkeHHS D0XO0Md1IB
HaceJIeHHS, CHCTEMaTUYHUX BUi3/1 TPOMAJISH 32 KOPAOH), 3yMOBIIIOIOYH OJTHOYACHO
PO3BUTOK 3JIOYMHHOCTI, BUHUKAE HEOOXITHICTH MOCTIKEHHS e(EeKTUBHOCTI
KPUMIHAJILHO-TIPABOBOI MOJITHKU YKpaiHu. Kpim Toro, 3BepraeMo yBary, 1o Ha
’aJib, Ha CbOTOJIHI TAKOX HE PO3POOJICHO €AMHOI CTpaTerii MPOTUIIT 3TOYUHHOCTI,
HE 3aKpIMyieHo TakoK KoHIenIi KpuMiHaabHOT MOMITUKKA YKpaiHu, 10 € 3HAYHUM
HEJOJIKOM 3aKOHOAaBIs. ToMy, B 3B’SI3Ky 3 LMM BHU3HAYCHHS €QEKTUBHOCTI
KPUMIHAJIbHO-TIPABOBOI MOJITHKY € IIMCHO aKTyaJIbHUM.

Cripn Bipasy 3a3HAUMTH, IO MPO KY €PEeKTUBHICTh Cy4YaCHOT KpUMIHAIBHO-
PaBOBOi MOMITUKU YKpaiHU MOXHa BECTH MOBY, OCKIJIBKH 32 I’ ITHAALSTH POKIB 3
yacy NOpUHHATTS HOBOro KpuMiHambHOTO KoOAEKCY YKpaiHu OyJl0 BHECEHe
HaJ[3BUYANHO 3HAYHY KUIBKICTh 3MiH Ta JAOMOBHEHB [ 1]. 3 BUIIE3a3HAYEHOTO IIIJIKOM
3aKOHOMIPHO BWIUIMBAE T€, MO0 €(PEKTUBHICTh KPUMIHAIHHO-TIPABOBOI TMOJITHKU
JIep’KaBH B Cy4aCHUX YMOBAax, BU3HAYAEThCs, HAcaMIepea piBHEM 3aKOHOJIaBCTBA,
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HOTro BIJATMOBIHICTIO BHMOTaM COIIaJIbHOTO PO3BUTKY CYCHIJIbCTBA, a TaKOX
PE3yJIbTaTUBHICTIO JISUIBHOCTI MPAaBO3aCTOCOBHUX OPraHiB AepKasu [2, c. 297].
Takosx cimig BiAMITUTH, IO B HAIil Jep)KaBl JOCI 1€ HE BHPOOICHO
HAI[IOHAJIbHOI IOKTPUHU Ta KOHIEMIii OOpoThOM 31 3JI0UMHHICTIO, TaK caMo fK 1
KPUMIHAJIBHO-TIPABOBO1 JOKTPHHM 3 BIAMOBIIHOIO il KOHIIEMIIIEI0, X049a 3 MOMEHTY
MIPOTOJIONICHHS HE3aJICKHOCTI BXK€ MUHYJIO Maibke Tpu necatunitrsa. I[llompaBna B
2011-2012 pp. B wiii cdepi BinOyaucky meBHi 3pyiieHHs. Tak, 30kpema, 21 KOBTHs
2011 p. cxBaseno Ykazom Ilpesunenta Ykpainu KoHueniito aepxaBHOI MOTITHKH
y cdepi O0opoTsOM 3 opranizoBaHoro 3mounHHicTIO [3], @ 25 ciuns 2012 p.
posnopskeHHsam Kabinety MinicTpiB Ykpainu 3atBepkeHo [1naH 3axo/iB 11010
peanizamii Konueniii aepkaBHOI MOJITHKH Yy cdepl OOpOTHOM 3 OpraHizoBaHOIO
3nounHHICTIO [4]. [IpoTte, 3romom, po3poOka BiJMOBIAHUX IMpOrpaM HE 3HaWIIIA
MOJAIBIIIOTO BiTOOPaKEHHS H1 B 3aKOHO/IABUMX aKTaX, Hi B MIJ3aKOHHUX aKTaX.
Bapro 3a3HaunTH, 1m0 €(EeKTUBHICTh KPUMIHAJIBHO-TIPABOBOI MOJITUKH MAa€

158-159].

Tak, 30kpeMa, €(pEeKTHBHICTh KPUMIHAJIBHO-IPABOBOI MOJITUKU Ha CTafil
(opMyBaHHsS BHU3HAYAETHCS B 3HAYHIA MIpl €PEKTUBHICTIO HOPM KPHUMIHAJIBHOIO
3aKOoHY. EQeKTHBHICTP KpUMIHAJIBHOTO 3aKOHY Ta HOTO HOPM Iependavyae mpaBoBYy
3aXMIIECHICTh BIJI 3JIOYMHHUX TMOCSITaHb HAWBAXKIIMBIIIMX CYCHIJIBHUX BIAHOCUH
[6,c. 11].

Ha cranii peamizaiii eheKTHUBHICTb KPUMIHAJIBLHO-IPABOBOI MOJITHUKH, Ha
nymky I1. JI. ®@pica, 6a3yeThcsi Ha €heKTUBHOCTI KPUMIHAIBHO-TIPABOBOTO 3aKOHY 1
3aJIEKUTH Bl €(DEKTUBHOCTI OKPEMHUX KPUMIHAIBHO-TIPABOBUX HOPM Ta 1HCTUTYTIB,
Iii BCbOI'O KOMIUIEKCY KpPHUMIHAJIBHO-IIPABOBOIO pEryitoBaHHA. E(eKTUBHICTH
KPUMIHAJIbHO-TIPABOBOI MOJITHKY SIBJIsIE COOOFO ii BHYTPIIITHIO BIACTUBICTD.

[Ipore 3BOAMTH €(EKTHBHICTH MOMITHUKUA IO HPOCTOI CyMH €(EKTHUBHOCTI
OKpPEMHUX HOpPM 1 1HCTUTYTIB € MOMMIKOBHM, X04a 0a3010, 13 3pO3yMUIMX MPUYHH,
BUCTyna€e €(QEeKTUBHICTb KOHKPETHOI KPUMIHAIBHO-NPABOBOI HOpMH. SKIIO
KpUMIHAJIBHO-TIPABOBA HOPMa Ma€ HAa METI MEpeAyCiM 3amoOiraHHs KOHKPETHUX
MPOCTYNKIB JIIOJEH 1 IS MeTa IMOBHICTIO, a00 B 3HAUHIA Mipi, JOCATAETHCSA 3a
JIOTIOMOTOI0 caMmoro (akTy MyOsiKaiii 1aHOi HOPMH, TO KpHUMiHajbHA MOJITUKA
peani3yeTbcsi, B MepUly 4Yepry, 4yepe3 AOTPUMaHHS KPUMIHAJIBHOTO 3aKOHY B
ijoMy. B TakoMy BUMaAKy HE3aCTOCYBaHHS 3aKOHY CBIIUUTH MPO BUCOKHI PiBEHb
ii edextuBHOCTI. B CBOW0O depry, MOTOHKyeMOCS 13 JAOCTIAHUKAMH, IO B
NPOTWJIEKHOMY BHUIAJKy YacTe 3aCTOCYBaHHS KPUMIHAJIBHOTO 3aKOHY HE MOXeE
PO3IJISIATUCh SIK TOKAa3HUK BUCOKOTO PIiBHA 1i €()eKTHMBHOCTI OCKUIBKHM BOHA HE
nocsiria OakaHOTO HACHIJIKY — HE BIUIMBAE HAJICKHUM YHHOM Ha YJICHIB
cycrinbeTBa [7, c. 23].

Pa3om 3 TUM, BOKJIMBUMH KPUTEPISIMU OLIIHKUA €(PEKTUBHOCTI KPUMIHAIBHO-
PaBOBOi MOJITHUKKA € YHUCENbHI MOKA3HUKHU CTaHy 3JIOYMHHOCTI, 30KpeMa SIKICHE
3HM>KEHHSI PIBHS 3JI0YMHHOCTI Ta ii guHamiku. [Ipu 1ipomy, 0coOIMBO BaXKJIMBUM
KPUTEPIEM OILIIHKA €(QEKTUBHOCTI KPUMIHAIBHO-TIPABOBOI MOJITHUKU JEPKaBU €
3MEHIIEHHS PEIUIUBHOI 3JIOYMHHOCTI, 3JIOUMHHOCTI HEMOBHOJITHIX, a TaKOX
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TUSJIBHICT,  MPABOOXOPOHHMX OpraHiB 1O OOpoThOI 13 3JIOYMHHICTIO Ta
3a0e3nedeHHs MpaB 1 CBOOO JIOIMHY 1 TpoMassiHuHa [8, ¢. 220].

Ha xamp, B cCydyacHMX yMOBax €(EeKTHBHICTh KpHUMIiHAJIHHO-IIPABOBOI
MOJIITUKA B YKpaiHi € TOCUTh HU3BKOIO, MPO IO CBIIYUTH 30UIBIICHHS KUTBKOCTI
KpUMIHAIBHHUX MPABOMOPYIICHb, 1[0 BUMHAIOTHCS B YKpaiHi B OcTaHHI pokH. J[is
MiIBUIIEHHS €(QEKTHBHOCTI KPUMIHAJIBHOI TIOMITHKA, HA HaIl MO, Ha
3aKOHO/JABUYOMY pIBHI HEOOXiJHO TpuiHATH BianoBiaHy KonHuenmito mpo
peanizaiiilo KpPUMIHAJIBHO-TIPABOBOI TMOJITUKKA Ta HAIIJIUTH YIOBHOBaKEHHUX
Ccy0’€KTIB KOMIIJIEKCOM BiIIIOBITHUM MpaB Ta 000B’S3KiB.
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HeoOx1HICTh YITKOTO BU3HAYEHHS KEPIBHUX IOJOXKEHb y cepl 3amydeHHs
0c10 10 KpUMIHAJIBHOI BIAMOBIJAIILHOCTI B YMOBaX MPOBEACHOI peOpPMH BITUU3HIHOT
CUCTEMU TpaBa OOYMOBIIIOE€ AaKTYaJbHICTh 1 3HAYUMICTh PO3POOKH MpoOIEMU
peastizailii IPUHIUIIB KApHOTO IIpaBa Ha Cy4YaCHOMY €Talll FeHe3UCy KPHUMIHAJIbHO-
IPaBOBOI MaTepii.

[{inkoM OOIpyHTOBaHOI BapTO BBaXaTW TOYKY 30py IPO 3aKOHOJABYE
3aKpIMJICHHS] TIPUHIIMIIB KApHOTO TpaBa. Y 3B'SI3KY 13 IIUM HE MOXHA HE BIA3HAYUTH
MO3UTHUBHI CTOPOHU 3aKPITJICHHS MPUHIMIOBUX ToJiokeHb y TekcTi KK Ykpainuy,
OJTHaK He 30BCIM JIOLIbHA, HAa HaIl MO, (opMa IXHBOTO 3aKpIIUICHHS J103BOJISIE
TOBOPUTH TIPO HEOOXITHICTh BBEICHHS TaKOi Kareropii, sIKk JOCTaTHE 3aKPITUICHHS
MIPUHLIMIIIB KAPHOTO MPABA.

[Ipy nboMy, Ha Hall TOMJISZ, Y KapHOMY 3aKOHI TOBHHHI OJIEP)KaTH CBOE
TEKCTyaJlbHE 3aKpIIUIEHHS JIMIIe HaWOUIbLI €MHI, 1HTETPATHBHI MPHUHLMUIM, SKI
MOEJHYIOTh BCIO CYKYITHICTh OCHOBHHUX IOJIOKE€HB 1 KEPIBHUX 1€d KpUMIHAJIBHO-
IIPABOBOI'0 XapakTepy i BIAOOpaKaroTh HAMOIbII BaXKJIMBI iXHI aCHIEKTH.

Ha »xanp, ananiz Hopm KK Vkpainu 2001 poky cBIIUHMTH Mpo AESIKY HOro
HEJOTIYHICTh. 30KpeMa, 3aKpIIUTIOIOYM IIMPOKUN CHEKTP BUIIB 3BUIBHEHHS BIJ
KPUMIHAJIBHOT BIATOBIMAJLHOCTI ¥ THM CaMHM BiMOBIISIFOYMCH BiJ] TPHUHIIAITY
HEBIJIBOPOTHOCTI HE TUTbKM TIOKapaHHs, AJie W BigmoBimaiabHOCTI, ¥ 4. 2 cT. 2 KK
3aKOHO/IaBEIlb YOMYCh IMOTO/IXKY€ BU3HAHHS 0COOM BUHHUM Y 3I1MCHEHHI 3JI0YHHY 13
NPU3HAYEHHSIM MOMY KapHOTO MOKapaHHs[2].

I xo4a OCHOBHI MPHHIIUIIK KAPHOTO TpaBa B IJIOMYy peaii3oBaHi B HOpMax
KapHOTO 3aKOHY, OkpeMi noJioskeHHs1 KK BUKIIMKArOTh MUTaHHS.

Tak, monoxkenHst 4. 2 cr. 1 KK VYkpainu, ne BKazyeTbCsi Ha B3a€MO3B'SI30K
37I0YMHY W TIOKapaHHs, BCTYNaE B TNPOTHPIYYS 3 TEHACHIIEI JOIVIALY B
HEB1JIBOPOTHOCTI BIJIMOBIIAJIBHOCTI, @ TUM OlJIbIlIe MOKapaHHs, BupaxeHoi B KK [2].
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Te3za u. 5 ct. 3 KK VYkpainu npo HE0OXiIHICTh BIAMOBIIHOCTI  3aKOHIB
VYkpaiHu mnpo KpUMIHAJbHY BIJIMOBIAANBHICT TOJOXKEHHSIM  MIKHAPOJIHUX
JIOTOBOPIB YKpaiHu Mae motpedy B J0poOITi.

VY 4. 3 cr. 3 KK Vkpaiau BTpuMy€eTbCs MOJI0KEHHS, 0 TPAAULIAHO B HAYII
KapHOTO TpaBa BBAXAETHCA KBIHTECEHIIIE€I0 MPHUHIUITY 3aKOHHOCTI: "3JI0YMHHICTD
TISTHHS, a TakoX HOro KapaHicTh 1 1HIN KpPUMIHAJIBHO-TIPABOBI HACTIAKU
BHU3HauaoThesa UM Kogexcom". Ane womy toxi, pernamentyroun mexi aii KK y
yaci, 3akoHojiaBelb y 4. 2 cT. 4 KK roBopuTh TIJIbKH PO "37I0UMHHICTD 1 KapaHICTh
nissHHA", 3a0yBarouM Mpo "1HII KpUMIHAIBHO-TIPaBOBI HaCHiAKU'"?[4]

OnuH 3 acleKTiB MPUHIMITY CIPaBEIJIMBOCTI BTpUMY€EThCs B 4. 3 ¢T. 2 KK
VYkpainu - e popmyna. [Toganpiioro KOHKpeTH3aII€O 11 MOKHA BBaXKATH 4. 2 CT. 7
KK, BiamoBigHO 10 sKOi "0c0oOH, sIKi 3a 3pOOJI€HI HUMHM 3JIOUYMHY TOHECIH KapHe
MOKapaHHS 3a MeXaMu YKpaiHd, HE MOXKYTb OyTH NPUTIATHYTI B YKpaiHi 0
KpPUMIHAJIBHOI BiAMOBIAATBHOCTI 3a 11 3J0YMHHM. BUHUKA€ MUTaHHS: YOMY TUIbKH
KapHe MOKapaHHs MpUiMaeThes B yBary?[3]

Ha Ham norisii, 1i moJIOKEHHS MOBHHHI 3HAWTH CBO€ BIIOUTTS B HOpMax
KK, inakme €Bpomneiicbka KOHBEHIlSI Npo Tiepedadyy BUPOOHUIITBA IO
KpUMIHAIBHHUX CIIpaBax MpPETEHAy€e Ha CTaTyc JpKepelia HaIloro KapHOTo IpaBa,
periaMeHTYIOUU MUTAHHS, [0 CTaBJISATHCS /10 KBaIl(iKailii 3TI04MHIB.

Yactuna 1 ct. 9 KK Ykpainu ropoputs: "Bupok cyy iHO3€MHOI JepxaBu
MOXKe OyTH BpaxOBaHUM, SKIIO TPOMAJSHUH YKpaiHu, iHO3eMelb abo ocoba 0e3
rpOMaJITHCTBA OYyJIM 3aCy/XKEHI 3a 3JI0YMH, 3po0JieHa 3a MEeKaMU Y KpaiHH, 1 3HOBY
BUYMHWJIM 3JI0YMH Ha TepuTOpii Ykpainu"[2].

OTxe, TaHa CTaTTS HE3aCTOCOBHA Y BMITAJIKaX, KOJIM 0c00a BUMHMIIA HOBUU
3I0YMH 332 MeXaMu TepuTopli YKpaiHu, aje 3allyd4aeTbcsl A0 KPUMIHAIBHOL
BianoBiganbHOCTI Mo KK Ykpainu B nmopsaky 4. 1 ct. 7 KK. SIkmio ne tak, To Mu
Maemo siBHUM npo6in y KK, 1o 6iaye B ycyHeHHI.

Kpim Toro, nonoxkenns ct. 9 KK Vkpainu cynepeuats 4. 3 ct. 3 KK, Tomy
110 B LIbOMY BHUIIaJKy Ha KBanidikauito BiummBae He Tuibku KK Ykpainu.

Crarta 46 KK Vkpainu pernaMeHTye 3BUIBHEHHS BiJI KPUMIHAJIBHOT
BIJIMOBIJATBHOCTI Y 3B'SI3KYy 13 MPUMHUPEHHSAM OCOOHM, IO BIEPILE 3pOOUIO 3JI0YHH
HEBEJIMKOI Baru, 3 norepnumm|2].

OpnHak 3aIUIIa€EThCA HEYPETYyJIbOBAHUM BUIAJ0K, KOJU 30MTOK 3amodisTHUN
oprasizaiii i MOTEPIUIOTO B KpUMiHAJIBHINA cripaBi Hemae. HeoOXiiHO MOMITHUTH,
IO 1€ MpsSME MOPYIIEHHS MPUHIHUIY MIJCTaB KPUMIHAIBHOI BiMOBIJATHHOCTI B
YaCTHHI IXHBOI PIBHOCTI, TOMY ITI0 MOTEPIUINNA HE € O3HAKOIO CKIIAy 3JI0YHHY.

OTxe, MIACYMOBYIOUM MU MOXXE 3a3HAYUTH, 10 CKJIAJU TYyT TOTOXHI, ajie
pi3HE BTpUMYBaAHHS OOOB'S3KY IO 3aJly4YCHHIO O KPUMIHAIBHOI BiAMOBIIATBHOCTI
3a IXHE 3A1MCHEHHS, TIPO 0 MU JOKJIAHO TOBOPHIIN PaHIIIE.

Happsig un nouiyibHO 00OMeXyBaTH MPABOMPUMEHUTENSI B 00JIIKY 0OCTaBHH,
3a3HayeHux y cT.cT. 66, 67 KK VYkpaiHu, TIIbKM NPU3HAYEHHSM TIOKapaHHS.
HeoOxinmHo mommpuTd 11€¢ HAa BCl BaplaHTH peakilii Jep)kKaBU Ha 31ACHEHHS
3JI0UHHY.
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Heo0xigHo BiJ3HAYMTH, IO B NMUTaHHI BIOCKOHAJIFOBAHHS perjiaMeHTallli
MPUHIIMIIIB KApHOTO MpaBa Ha JAHOMY €Talli MOXKJIMBI 1Ba KOHIENTYalIbHO PI3HUX
T TXOJTH.

3 mo3u1liii MepIIOro €AMHO MPUMHATHAM BapiaHTOM OPTaHIYHOTO BKJIIOUEHHS
MPUHIIMIIB KapHOTO TMpaBa B CXEMY 3aJy4yeHHs 0 KPUMIHAIBHOI BIAMOBIIAIBHOCTI
€ TPUHAHATTS HOBOTO KapHOTO 3aKOHY, MOBHICTIO 3aCHOBAHOTO Ha aJEKBAaTHO
3aKpilyieHi B HBOMY MPUHIUNAX, SKi O ypaxoByBaJd OCTaHHI JOCATHEHHS
KPUMiHAJIBHO-TIPABOBO1 HAYKHU.

Hpyruii miaxig - me crpoda sSKOTOCh KOMIIPOMICY, IO YKIAJAa€ThCA B
3aKpIIJICHH] MPUHIUIIB Yy J1I0YOMY KOJIEKCl 3 JeIKOK HOro J0poOKOI 3 METOIO
"armpooOarrii" TpUHIKIIB Y POl pEAIbHO JII0YMX HOPM.

VYV oMy 000€ HMX MIIXOAY 3acIyroByIOTh Ha yBary ¥ MOXyTb OyTH
OCHOBOTO JIJIs1 IOCTIPKEHHS TIPUHITUIIIB KapHOTO MpaBa Ha CydacHOMY eTarli.
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Yactuna 1 ct. 18 KK Bu3Hauae, 1o «cy0’eKTOM 3JI04MHY € Pi3U4Ha OCyHA
oco0a, sfKa BYMHWJIA 3JIOYMH Y Bill, 3 KOO MOKE€ HACTaBaTH KpHUMIHAJIbHA
BIAMOBIIANBHICTE». OTXe, Cy0’€KT 3JI0YMHY $K €JIEMEHT CKIaay 3J0YUHY
XapaKTEPU3y€EThCsl TpbOMa O0OB’3KOBUMHU O3HAKaMHM: 1Ie ocoda (i3uvHa, OCyaHa,
dKa JocdAria neBHoro BiKy. llepemyciM cy0’€KTOM 3JI0YMHY MOKe OyTH TUIBKH
¢13uuHa ocoba, ToOTO NMoauHA. HecTn KpuMiHaJIbHY BIANOBIJAIBHICTE MOXYTh
rpoMajisiHi YKpaiHnu, 1HO3eMIll i ocoOu 0e3 rpoMajsHcTBa. ToMy HE MOXKYTh OyTH
BU3HAHI Cy0’€KTOM 3JIOYMHY IOPUAMYHI  OCOOU(IIAMPUEMCTBA, YCTaHOBH,
IpOMAJICHK1 OpraHi3aitii i T. iH.).

Jly’)ke BaXJIUMBO NpHU PO3CIIAYBaHHI 1 PpO3MISAl KPUMIHAIBHOI CIpaBU
BCTAHOBUTH TOYHHUNA BIK OCOOM (YUCIO, MicAllb, PiK Hapo KeHHs). CKOoeHHs
CYCIIIJILHO HEOE3MEYHOro MISSHHS O0c000l0, fiKa HE Jocsria Ha yac BYMHEHHS
3JI0YMHY BU3HAYEHOTO 3aKOHOM BIKY, CBITUMTH PO BIACYTHICTh Cy0’€KTa 370YUHY,
a, OTXKe, NPO BIJACYTHICTh CKJIAAy 3J0YMHY, BHACIIJOK YOr0 BUKIIOYAETHCS 1
KpUMiHaJbHA BIAMNOBIAAIBHICTE. Y YacTHHI 1 cT. 22 mnpsMO 3a3HA4€HO, IO
«KPUMIHQJIBHIN BIAMOBIAQIBHOCTI MIJUISITAIOTh OCOOM, SIKUM JI0 BUMHEHHS 3JI0UUHY
BUIIOBHUJIOCS INICTHAAUATh poOKiB». Llell BIK Ha3MBaKOTh 3arajbHUM BIKOM
KPUMIHAQJIBHOI BIJNOBIIAIBHOCTI. Y YacTUHI 2 1€l ) CTaTTi BCTAHOBIIOETHCS
3HMDKEHMM BIK KPUMIHAJIBHOI BIANOBIIATBHOCTI — YOTHPHAIUATH POKIB — 3a
OKpeMi, MpsMO TiepeniueHi 3akoHoM 3jounHH. Cepen IMX 3JI0YMHIB 3a3HAYCHI,
HaANpUKJIad, Taki, sk: ymucHi BOuBcTBa (crarti 115-117 KK), ymucHe HaHeceHHs
TSOKKUX TIIECHUX YIIKOKEeHb (CT. 121; wactunu 3 crareit 345, 346, 350, 377, 398);
nusepcis (ct. 113), banautusm (ct. 257), 3rBantyBanus (cT. 152), kpagixka, rpadix
1 po306iit (ctarri 185, 186, 187) 1 neski iumi. [lepenbavyenwnii u. 2 cr. 22 KK nepenik
3JIOYMHIB, 3a SKi HACTA€ BIAMOBIAAIBHICTD 3 YOTHPHAISTH POKIB, € BUUSPITHUM. [4]

Ak 3aznawae A.B. JlaHaiHa, NHUTaHHIO OCOOJMBOCTEH KpPUMIHAIBHOI
BIJIMOBIJATBHOCTI CIIELIAIbHUX Cy0’€KTIB 3JI0UYMHIB OyJIO MPUCBSIUYEHO Mpalll TaKUX
yuenux, gk 1. IT. Auapymixo, FO. B. baynin, B. 1. bopucos, B. O. I'nymikos, A. ©.
3emincekuit, H. @. Ky3nenos, 1. [1. JlanoBenko, A. A. My3uka, B. O. HaBpoubkuii,
A. C. Ocanua, A. 4. Ceernos, B. B. Cramuc, B. . Tamii, M. 1. XaBpoHtok Ta iH.
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[TpyuHIMOM KpUMIHAJILHOTO TpaBa (y KOMIUIEKC] Ta OKpPEMI 3 HUX) JOCII1IKYBAIHUCS
y npauax B. O. I'anentoka, O. M. Kocrenka, T. A. JlecnieBchku-Kocrapnosoi, JI.
M. Meninoi, B. O. HaBpormskoro, A. H. Tpaiinina, I1. O. ®edenona ta in.[12]

Cepen OCHOBHHMX TIpOOJIEM BIAMOBIJAIBHOCTI CIEMIAILHUX CYyO’€KTIB
3JIOYMHY BUCTyTa€ MpodiieMa BiMMOBITATBHOCTI IOpUANIHOI ocobn. Tak K mesKi
HayKOBIlI BBaXKAIOTh, M0 MOPUAWYHY OCOOy MOXKHA BBa)XKaTH CIICIIATBHAM
cy0’ekTOM 3710unHYy, aje B KpuMiHaIBbHOMY KOJEKCI YiTKO BKa3aHO, IO Cy0’ €KTOM
3MI0YMHY MOke OyTtu nume ¢i3uuHa ocoba. HOpunmyna ocoba B po3yMiHHI
KpUMIHAJIBLHOTO TIpaBa camMa 1o co0l He BYMHSE 1M, Jii BYHUHSIOTHCS JIUIIE
b13uyHIMHU ocobaMu 1 uiie (i3uyHI 0COOM MOXYTh YCBIIOMJIIOBATH CYCHIIBHY
HeOe3IeUHICTh M1k a00 6e3misIbHOCTI.[11]

Came TOMy 3aKOHOJIaBEllb BUPIIIMB HE POOUTH IOPUAMYHUX OCIO CyO’€KTOM
3mourHy. Cy0’€KTOM 3JI0YMHY SIK 1 paHillie 3aJUIIalOThCS BUKIIOYHO (Pi3nyH1
ocobu. OTxe, SAKIIO IOPUAMYHA 0c00a HE € Cy0’€KTOM 3JI0YMHY, BOHA HE MOXKE
HECTHU KPUMIHAJIbHY BiANOBIJATbHICTD.

CynoBa mpakTHKa 3acBiIUy€, 1[0 HEPIAKO YJIEHAaMH OpPraHi30BaHUX
3JIOYMHHUX 00’€lHaHb € CIy:K00BI 0COOH, AKI BUMHAIOTH NPOTUIIPABHI AiSTHHS,
BHKOPHCTOBYIOUH BlIaay abo cioyx0oBe cTaHOBHUIE. BOHU CHIPHUSAIOTH 3JTOYMHHIN
JISITBHOCTI IIUISIXOM HaJaHHsI HEOOX1HO1 1H(popMaIlli, 3a0e3neueHHs 3HaAPSAIIIMU |
3aco0aMy BUYMHEHHS 3JIOYMHY, TapaHTYBaHHS CITIBy9acHHKaM O€3IEeKH, CIPUSHHS
iM B yHUKHEHHI KPUMIHAJIBHOI BIJANOBIIAIBHOCTI. be3 ciyx00BUX 0cCi0 OKpemi
3JIOYMHU BUMHHUTH BKpaK CKIaaHO a00 Maike HEMOKIIMBO.[2,3]

Cnyx0oBuMHU ocob0amMu € o0co0Hu, fKI TOCTIHHO, THMYacoBO 4YH 3a
CIeliaIbHUM TTOBHOBAXEHHSM 3JIMCHIOIOTh (DYHKIII MPEICTaBHUKIB BIAJH YH
MICIIEBOI'O CaMOBPSIIYBaHHS, a TaKOX IIOCTIHHO YU TUMYacoBO OOIMMarOTh B
opraHax Jep>KaBHOi  BJaJW, OpraHax MICIIEBOTO CaMOBpSIIyBaHHS, Ha
MIAIPUEMCTBAX, B YCTAHOBAX YM OpraHizalisiX MOcajau, MOB'sA3aHl 3 BUKOHAHHIM
OpraHizaliifHO-po3nopAIUMX YU aJIMIHICTPATUBHO-TOCTIOAAPCHKUX (PYHKIIH, a0o
BUKOHYIOTh Takl (YyHKIIi 3a cHelialbHUM T[OBHOBAKEHHSM, SAKUM 0co0a
HAJISETHCS TIOBHOBOXXHMM OPTaHOM JCP’KaBHOI BIIAJH, OPTaHOM MIiCIIEBOTO
CaMOBPSAYBaHHS, [IEHTPAIBHIM OPTaHOM JE€P’KaBHOTO YIPABIIHHS 13 CIEIiaIbHAM
CTaTyCOM, TTOBHOB2XHUM OpPraHOM YHM TIOBHOBAXKHOIO CITYy>)KO0BOIO 0CO00I0
MIIMPUEMCTBA, YCTAHOBH, OpraHizailii, cyJJoM a0 3aKOHOM.[5]

VY nopMmax poszainy XVII OcobmuBoi wactuan KK VYikpainu BcTaHOBJIEHO
BIJIMOBIATBHICTD 32 T 3JI0YMHU y cepi Cayk00BOT MISUIBHOCTI, IO MOXKYTh OyTH
BUMHEHI B OyIp-sikiii cdepl AISUIBHOCTI amapary yOpaBIiHHS Yy 3B’SI3KYy 3
BUKOHAHHIM CIIY)KOOBUX OOOB’SI3KIB a00 IIISXOM BUKOPUCTaHHS CIY>KOOBHUX
MOBHOBAXXEHb YCyINeped IHTepecaMm CiIy)KOu (Tak 3BaHl 3arajibHI CIIyKOOBI
3JI0YMHM). YCTaJCHUM TaKOX € TBEPKEHHS, M0 N0 3arajbHUX CIyXO00BUX
3JIOYHMHIB HAJIC)KATh JIMIIE 3JIOBKHBAHHS BJIaJ00 a00 CIyKOOBHM CTaHOBHIIIEM,
NEepeBUIICHHS BiIaad abo CiyOOBUX TOBHOBaXKEHb, XalaTHICTh. Pemra €
CreliaIbHUMU 1X BHJaMH, [0 CTOCYETHbCS TaKOX 3JI0YMHIB, TMepeadadeHux
crartsiMu  po3auty XVII OcobamBoi wactuau KK VYikpainm (cnemianbHi BUAU
CIy>)kOOBOTO  3JIOBKMBAHHS, CIELIAJIbHI CKJIagu 3JI0BXKHBAaHHS BJQJ0K0 ado
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CIy>)kOOBUM CTAHOBHIIIEM a00 XaJaTHICTb). 3arajbHOK O3HAKOK OYIb-IKOTO
3IOBKMBAaHHS ~ BJIaMol0  a00  CIOy>)KOOBUM  CTAaHOBHINEM,  3JIOBKUBAHHS
MMOBHOBAXEHHSMU CIY>KOOBOIO OCO0OOI0 € CIOCI0 YYMHEHHS 3JI0YAHY —
BUKOPWUCTAHHS HAJaHWX I[IOBHOBAXXEHb, CBOTO CTAaHOBWINA, IO CTAaHOBUTH
BUKOHABYHUI 3MICT 3JI0YHMHIB y cdepi ciyk00Boi nismpHOCTI. el crnocid yunHeHHs
37I0YMHIB TIOJISITA€ HE B MPOCTOMY HEBUKOHAHHI MOKIAJEHOTO OOOB’SI3KYy, a B
3aCTOCYBaHHI HaJlaHWX TOBHOBA)XCHBb MPOTH MOKJIAACHOTO OOOB’S3KYy, BCyIEeped
1HTepecaM CIIyKOH, CTAaHOBUTh (PaKTHUIHO 3pajay 000B’s3KY.[6]

KpuminanbHa BiANOBINAIBHICTE Ta IMOKapaHHS HEMOBHOJITHIX Ma€ CBOI
0COOJIMBOCTI, $KI OOYMOBJICHI HEIOCTATHICTIO 1HTEICKTYaJIbHOTO PO3BUTKY,
XKUTTEBOTO  JIOCBiAYy, COILIAJIbHO-TICUXOJOTIYHUMU  OCOOJMBOCTSIMHU  OCOOM.
BignoBimHo g0 wactuHuM  mepmioi  crarti 2 KpuUMIHAIBHOTO — KOJACKCY
VYkpainu, €eIMHOI0 Ta JAOCTaTHHOIO IMiJICTABOI0 KPHMIHAJIBHOI BIAMOBIAAIBHOCTI €
BUMHEHHS 0COOO0 CYCIUJIBHO HEOE3MEYHOTO JISHHA, SIKE MICTUTh CKJaJ 3J04YUHY,
nepeadavenoro KK Ykpainu.

VY posnim XV KK VYkpainu nependadueHo auiie 0coOJMBI, MEHII CYBOpI,
OlnbII TyMaHHI YMOBM KpPHUMIHQJIBbHOI  BIANOBIJAJIBHOCTI Ta  IOKApaHHSA
HETIOBHOJIITHIX, SIK1 BUNHWJIM 3JI0YMH MOPIBHIHO 3 JOPOCIUMH 3JIOYHHIISIMHU.

3rigHo 3 yactuHowo Jpyrow crarti 22 KK VYkpainu ocoOu, 1m0 BYMHUIU
3JI04MHU y Billl Big 14 10 16 pokiB, Oiuisirat0Th KpUMIHAJIBHIN BIAMOBIIAILHOCTI 32
KOHKPETHHUM IEPETIKOM MPABOIIOPYIIEHb.

3a 3MICTOM YHMHHHUKH, [I0 XapaKTepU3yIOTh CIEIIaJbHUN  CY0'€KT,
HaWPI3HOMAHITHIII i MOXYTh TOPKATUCh PI3HUX BJIACTUBOCTEN ocoOu. O3HaKH, 10
O0OyMOBJIIOIOTh HASIBHICTH CIIELIAILHOTO CYy0'€ekTa, MOXYTh XapaKTepU3yBaTH:
CIIy>KOOBE CTAaHOBHIIE OCOOU, HAMPUKIIAJ, CY0'€KTaMU 3JI0YMHIB, Mepe10aueHUX Y
po3aimi XVII Ocobnusoi yactuau KK Ykpainu (kpim gaBanHs xabapa - cT. 369),
MOXYTh OyTH JUIIE CIyKO00B1 0COOU, BUBHAUCHHS AKUX JAETHCA Y MPUMITII 1 110
ct. 364 KK Vkpainu; cimeliHo-poaunHi BigHocunu (cr. 164, 165 KK
VYkpainn);rpomagsactso (ct. 111, 114 KK Vkpaian);npodecito, Bua AiSIbHOCTI,
XapakTep podoTH, sika BUKOHYEThCS (CT. 225, 276 KK Ykpainu);ydacts y Cy10BOMY
npoueci (ct. 384, 385 KK Vkpainu);BiiHOIIEHHS! O BIMCBbKOBOI ciryx0u (cT. 335,
402-435 KK VYkpainm);3acymxeHass abo B3saTTs mig Bapty (ct. 389-393 KK
VYkpainn);cyaumicts (4. 3 cr. 296 KK Vkpainn);Bik (ct. 304 KK Ykpainu) Touo
[10].

OTxe, MOXKHA JIUTH BHUCHOBKY, IO CHEIIaJbHUN CYO0'€KT 3J0YMHY KpIM
3arajJbHUX O3HAK Ma€ e JOJATKOBI O3HAKH, M0 OOMEXYIOTh MOMIJIHUBICTh
IMPUTSITHEHHSI THIIMX OC10, SIK1 HE MAlOTh TaKUX OCOOJIMBUX O3HAK, 10 KPUMIHAIBHOI
BIJIMOBIATHFHOCTI 32 BYMHEHHS meBHOro 3iouuHy. Illo crocyerbes OcobmmBoi
gactuHu KK Ykpaiau, To 6muszpko 80 % crareir abo MICTATHh YKa3iBKy Ha Te, IO
Ccy0’€KTOM BIJIMOBIHOTO 3JI0YMHY MOXE OYyTH Jiuile ocoba, HaalIeHa MEBHUMHU
OCOOJIMBUMH SIKOCTSIMH, OKPIM OCHOBHMX (HAmpHKJIaJ, MOcCajaa, CTaTh, HASIBHICTh
NEeBHOrO0 OOOB’sI3KYy, BIK, pIJl 3aHATh TOIIO), a00 4YITKO BHUIUIMBAE 13 3MICTY
BIAMOBITHUX AUCIIO3UIIIHN.
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JUTS THIPO3ILTIB CTPATET1uHUX
PO3CIIiTyBaHb

HaykoBuii kepiBHUK:
ITIpumauenko B. @
KaHAUAAT OPUANYHUX HAYK, JOLIECHT

37104YMH SBISETHCS PI3HOBUIOM KPUMIHAJIBHOTO MTPABOMOPYIIICHHS, OJTHAK HOTO
CJIJI BIAPI3HATH B1Jl KPUMIHAJIBHHUX MPOCTYIIKIB, SIKI OyJ0 BBEACHO B Jit0 1 JUIHSA
2020 poky 3akoHoMm Ykpainu «IIpo BHECEHHSI 3MiH JI0 JIESIKUX 3aKOHOJIABUUX AKTIB
VKpaiHM 100 CHPOIIEHHS JIOCYJIOBOTO PO3CHIAYBaHHS OKPEMHUX KaTeropii
KpUMIHAJIBHUX IIPABOIIOPYILLICHbY [1], LIUBUIBHO-TIPAaBOBUX JEMIKTIB,
aAMIHICTPaTUBHUX MPABOMOPYIIEHb 1 JUCHMIUIIHAPHUX MPOCTYNKIB. [ 0OJIOBHOIO
BIIMIHHICTIO 3JIOYMHY BIJl 1HIIMX [PaBONOPYIIEHb BHU3HAETHCA XapaKTep
POTHUIIPABHOCTI, CYCIJIBHOT HEOE3MEYHOCTI Ta CHCTEMa KPUMIHAJIBHO-TIPABOBUX
3ac00iB BIUIMBY Ha 0cO0y, sika HOro BYMHWIA. 3JO0YMHHM 3aBXIU MNOPYILIYIOTh
3a00pOHU, IO MICTIAThCS B HOpMax KpuminanpHOro kojekcy VYkpainu. Ixmn
IPaBOMOPYIICHHS BUCTYIAIOTh MPOTH HOPM IHIIKX Trajgy3edl YKpaiHChKOTO MpaBa,
HE TUIBKM 3aKOHIB, ajié ¥ 1€ TiJ3aKOHHUX HOPMATUBHO-TIPABOBUX aKTiB.
HacninkoM BYMHEHHSI 3JI04MHY € 3aCTOCYBaHHS CaMOTO CYBOPOIO 3axO[1y
JEp’)KaBHOTO MPUMYCYy — TIOKapaHHd 3 HACTyNHOK CyIuMicTio. [Huom
MPaBOMOPYIICHHS CYNPOBOKYIOTHCS MEHII >KOPCTKMMU 3ac00amMu BIUIMBY Ta
CTaHy CyJIUMOCTI 3a cO00I0 He TATHYTH [2, ¢.124-125].

JUist BIAMEXKYBaHHS 3JI0YMHY BiJ KPUMIHAJBHOTO MPOCTYIKY CIiJ, MEpII 3a
BCE, 3BEPHYTHUCS 10 BUSHAYCHHS MOHATTS MPOCTYIIKY.

[lin nmpoctymkoM B  3arajibHO-COLIAJIBHOMY  3HAQUE€HHI  PO3YMIEThCS
aHTHCOLaJIbHA a00 MIKIJJIMBA ISl CYCIUIBCTBA i, sika CIPSIMOBaHA HA 3HUIICHHS
OCHOB IIMBUII30BAHOTO KUTTS Ta TOPYIIyE€ HOPMH, SKi 3a(iKCOBAHO MPABOBUMU
KOJIEKCaMH JIep>KaBU. B IOpUIWYHIN EHIUKIIONEAll BU3HAYEHHS MPOCTYIIKY
PO3IIISIA€ThCA K TMPOBUHA — BUJ TIPABOMOPYIIIEHHS, IO MOJSITa€ B MPOBUHHIN il
(ab0 0e3misuIbHOCT1), $Ka BIAPIZHSAETHCS B 3J0OYMHY MEHIIUM CTYIICHEM
CyCcnuIbHOI HeOe3meku. 3a MPOCTYIOK, IO MOJSITa€ B MOPYIICHHI TPOMaJCHKOTO
MOPSIIKY, 0 BUHHOTO MOKe OyTH 3aCTOCOBAaHUN OJHMH 13 3aXOIB IPOMaJCHKOTO
BIIUBY: TPOMAJICBKUI OCY[I, ToTaHa, mrpad TOUo; 3a NPOCTYNOK, 3A1IMCHEHUIN TTpH
BUKOHAHHI CIIy’)KOOBUX OOOB’S3KIB, — OJIHE 3 JUCHUIUIIHAPHUX CTITHEHB; 3a
CKOEHHSI aIMIHICTPATUBHOI'O MPOCTYIKY — OJHE 3 aJIMIHICTPAaTUBHUX CTATHEHH |2,
c. 91].
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TakyuM YMHOM, BHUKIIAJIEHE A€ MOXIIMBICTb 3pOOMTH HACTYIHI BUCHOBKH:
OULTBIIIICTh THCTUTYTIB, SIKI BU3HAYAIOTH IM1ICTABH BIAMOBINATBHOCTI JJIS 3JI0YMHY Ta
KPpUMIHAIBHUX TMPOCTYNKIB, € CHUIBHUMH, TOJIOBHOIO CHIJIBHOIO O3HAKOIO
BU3HAYAETHCS CycrHiibHa HeOesneka. YueHi (A.A. ITionTkoBebkuit, A.H. TpaitHin,
M.JI. Hlapropoackwuii Ta iH.).

[ 3m0ounHY, 1 MPOCTYIIKK B MEBHIN Mipl € CyCNUIFHO HEOE3NEUHUMU IiSTHHIMH,
TOMY O3HaKa CYyCHUIbHOI HEOEe3MeKW TmpuTamMaHHa BCIM 03 BHKIIOYCHHS
MPaBOIMOPYIICHHSIM. BiMIHHICT, MK BKa3aHMMU JISHHSIMU MOKJIQJCHO B CTYIICHI
CyCHIJIbHOI HeOe3NeKu IMpaBonopymieHsb. [liABUIIEHUH CTYIIHL CYCIUIBHOI
HEOE3MeKN XapakTEepHUM Uil 3JIOYMHIB, a KPUMIHAJIbHI TPOCTYNKA MAaIOTh
He3HAYHUN (HEBEJIIMKWW, HEBUCOKUM) CTYIIHBb CYCHUIBHOI HEOEe3NeKH, SKUU He
00yMOBITIOE 3aCTOCYBaHHS 3aC001B KPUMIHAJIBHOI BIJITOB1IaJIbHOCTI.

He moromxyroThcs 3 HaAsSBHICTIO B aAMIHICTPAaTUBHHUX JEIIKTaX CYCIUIBHOI
HeOe3neku Taki BueHi, sk [.I. TletpoB, O.M. fky06a, [.C. Camomienko Ta iH. Bonu
BBA)XAIOTh, [0 KPUMIHAIBHI MPOCTYIIKH HE SIBISAIOTHCS CYCHUIBHO HEOE3NEUHUMH,
OCKIJTbKM BOHM € CyCHUIbHO HIKIIIMBUMU. IKiAmUBICTh, HA NTYMKY 3a3HAYEHHX
JOCIIITHUKIB, — 1€ BJIACTUBICTh, IPH HASBHOCTI SIKOI BHUKJIIOYAETHCS CYCHIJIbHA
HeOe3MeKa; BU3HAEThCA KPUTEPIEM, BIAMOBIIHO 0 KOO KPUMIHAIBHI MPOCTYIIKH
BIJIPI3HSIOTHCA BiJI IHIIKX MOPYIIEHb MPABOBUX HOPM 1, IEPIII 32 BCE, BiJ 3JI0YMHIB.

[ToHaTTs «cycniibHa HEOE3NMeKa» Ta «IIKIJIUBICTHY, «IIKOAA» HE MaloTh
€IMHOTO 3Ha4YeHHS. HasBHICTh IIKOJM BCTAHOBIIOETHCS IIJISXOM OIUCY, SKUAN
CaMOCTITHO BX€ BHCTYINA€ JOKAa30M IIKOAM BIAMOBIIHOTO MissHHA. CycHuibHO
Hebe3neka — Ile THOCEOJIOriYHa KaTeropis. Ii HEMOMIMBO BCTAHOBMTH ILISXOM
OHTOJIOTIYHOTO OMKCY TOT0, IO BiA0yI0Ch [3, ¢.91-94].

Haiibinpmr  peTenbHO 3MICT CYCHUJIBHOI HeOe3NeKH pO3KpUBAIOTh uepes
CTPYKTYPY IISHHS, BUOKPEMIIIOIOUM TIPH I[bOMY TakKi €JIEMEHTH: i, HACIIJIKH,
Cy0’€KTUBHY Ta O00’€KTHBHY CTOpOHY, 0C00y, sika ckoinma pgissHHS [2, c. 91].
BaxxinuBum ¢pakTopom € BU3HAUYCHHS XapaKTepy Ta CTYMEHIO CYCHTbHOI HEOE3MeKH.
XapakTep CycniibHOT HEeOe3MeKH BU3HAYAEThCS BUAOM CYCHUIBHUX BIJIHOCHH, Ha
AK1 CKOEHO MOCSITaHHS, TOOTO 00’ €KTOM 37104MHY. CTYIIHb CYCNUIbHOI HEOE3MEeKH —
1[€ KUIbKICHA CTOpOHAa CyCHIIbHOI HEOE3MeKH, II0 BU3HAYAETHCA 3 ypaXyBaHHSIM
TSKKOCTI NMPUYMHEHUX HACIHIJKIB, OCOOJMBOCTEM MOCATAHHSA, XapakTepy BHUHH,
0co0MMBOCTEN Cy0’€KTYy, TOOTO KOHKPETHUX MPOSIBIB O3HAK CKJIAAy AISSHHSA, KpIM
00’€KTy MOCATaHHS.

ToMy TOHSTTS «IIKOJAa» HE MOXE MIAMIHATUCS TOHATTAM «CYCHUIbHA
HeOe3IeKay, IIKoIa — 03HaKa, Ka BU3HAYA€ CyCHUIbHY HeOe3neKy. AKIo MistHHS He
IPEeNICTaBIIsA€ CyCHUIBbHOI HEOE3MEeKH, TO BIICYTHE 1 mpaBoropyiieHHs [4, c. 356].

Tomy TeBHOI  MIpOIO  CYCHITBHOIO  HEOE3MeKOWw  HaauIeHI  BCi
MPaBOTIOPYIICHHS. Y BUMAJKY CKOECHHS JiSIHHA, SIKE HE mependadac HeOe3meKku st
CyCHUIbCTBA, TOOTO TAKOTO, 110 HE CIIPUYMHSIE IIKOJIM CYCHIIBHUM BIIHOCUHAM 1 HE
CTaBUTh IX TiJ 3arpo3y CHPUYMHCHHS IIKOIW, HOTO HE MOXXHA BH3HABATH
npaBonopyiieHHsM.  [lomwikoBo Oyno O BBaxkarw, M0 JIMIIE 3JIOYMH
XapaKTepU3y€EThCSl CYCHNUIBHOK HEOe3MeKow. 3J0YMHU  BIJPIZHSIOTBCS  BIJ
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KPUMIHAJIBHUX MPOCTYIIKIB Ta aAMIHICTPATUBHUX MPABONOPYIIEHb XapaKTEPOM Ta
CTYTIEHEM CYCILITLHOT HEOE3MEeKH.

O3Haku, SKI XapaKTepHU3yIOTh CYCHUIbHY HeOe3MeKy, MOMUISIOThCA Ha Bl
TPYIHU: 10 TIEPIIOi TPYIH HAICKUTh 00’ €KT TOCSTaHHS, 10 APYroi TPyHH BXOMSTH
CyCIUTBHO HEOEe3MeUHe iSHHS, CYCIUIbHO HeOe3NeyHl HACTiAK{A, 0co0a BHHHOTO
(TOOTO CTPYKTYpHI €I€MEHTH JISTHHS).

Kpim Toro, 10 KpuTepiiB BiAMEKYBaHHS 3JI0YMHY, KPUMIHATIBHOTO TMPOCTYIIKY
HAJICXKUTh pi3HA IpoliecyajbHa (opmMa JOCYIOBOrO Ta CYAOBOIO PO3TISAY
MaTtepialliB 00 [UX JisHb Ta Pi3HI Cy0’ €KTH MPOIECYAIbHOL ISUTBHOCTI.

OTxe, BIAMIHHICTh 3JIOUYHMHY BiJ KPUMIHAJIBLHOTO MPOCTYIIKY BIJIPI3HAETHCS
TUM, IO TPHU 30BHIIIHIA CXOMXOCTI KPUMIHAIBHOTO MPOCTYIKY 3 3J0YMHOM HOTO
CyCcHiJpHa HeOe3leKka He3HayHa, OCKUIBKM BIH HE 3JIaTHUM 3amodisiTd 1CTOTHOL
IIKOJX OXOPOHIOBAHUM 3aKOHOM B1JTHOCHHAM.

KpumMinambHHI TTPOCTYTIOK SIK BUJ KPUMIHAIBHOTO TTPABOTIOPYIIICHHS, 10 Ma€
3HMDKEHHM CTYMHiHb CYCIUIbHOI HEOE3NeKH, 3a SKUd MOoKe OyTH NIpH3HAYEHO
MOKapaHHs, HE MOB's3aHe 3 M030aBJICHHSAM a00 OOMEKEHHSIM BOJI1, a came: mTpad,
rpOMaJIChbKi poOOTH, BUIIPABHI pOOOTH, T030aBJICHHS MTpaBa 001iiMaTH NEBHI TOCAIN
YU 3aiiMaTUCS MIEBHOIO JISUIBHICTIO, 110 HE TATHE 32 CO00I0 CYUMOCTI.
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IIMTAHHA POSMEXYBAHHA YMUCJIY BI/Il HEOBEPEKHOCTI
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JIEP>KaBHOTO YHIBEPCUTETY
BHYTPIIIHIX CIIPaB
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KaHJUJaT IOPUIMYHUX HAYK, TOIEHT
Kadeapu KpUMIHAJIBHOTO MpaBa Ta
KpuUMiHOJIOT1i JIHITPONIETPOBCHKOTO
JIEP>KaBHOTO YHIBEPCUTETY
BHYTPIIIIHIX CIIPaB

BuMora HasBHOCTI yMuUCITy a00 HEOOEpEKHOCTI sIK 0OOB’SI3KOBOTO E€JIIEMEHTY
CKJIay 3JIOUMHY, SIK MOro Cy0'€eKTMBHOI CTOPOHM Ma€ B CY4YaCHOMY KPUMIHAJIBHOMY
IIPaB1 UBOTO NEPIOAY MEBHE 3HAUEHHS.

Bumorn g0 ymucay abo HEOOEpe HOCTI SIK OOOB'SIBKOBUX €JIEMEHTIB
Cy0'€eKTUBHOI CTOPOHM CKJIa/ly 37104HMHY (POPMAIbHO CTaBJIATHCS B OJIUH PAJ 3 TAKUMU
BUMOI'aMH, sIK: «HEMa€ 3J7104MHY O3 BKa3IBKM Ha 1€ B 3aKOHI» a00 «HEMa€ MOKapaHHs
0e3 BKa3iBKY PO HHOTO B 3aKkoHI» [1, ¢. 303].

BinMoBa Bif BUMOT yMuCTy (a00 HEOOEpPEKHOCTI) MOPYIIY€E MOHSATTS CKIATy
3JI0YMHY 1 TATHE 3a cOOO0I0, HAaBMAKH, MOXIIMBICTh HMPUTATHEHHS 1O KPHUMIHAIBHOI
BIJINIOBIJAJIBHOCTI 32 CIIPSIMOBAHICTB BOJI.

Benvike 3Ha4€HHS, 3 TOUKH 30py TapaHTIH 3aKOHHOCTI, Ma€ 00OB'S30K ISl CYAy
1010 KOYKHOI KOHKPETHOi CIIpaBU BHM3HAUUTH (OpMU BUHM - yMucend abo
HeoOepexHiCTh [2. ¢. 22].

Bumora 3akoHy 11010 HasBHOCTI NMpH AESIKUX 3J0YMHAX JIMIIE YMHCIY Ja€
rapaHTiio TOTO, 0 HE MOKe OyTH MPUTSATHYTA 10 KPUMIHAJIBHOI BIAMOBIIAIHHOCTI 32
BUMHEHHS BIATOBITHOTO JIISTHHS 0c00a, 110 BYMHUIIA 1€ JIISTHHS 3 HE00EePEKHOCTI.

[Ipy 1bOMYy cydacHe KpUMIHAJIBHE MPaBO 3alE€peyy€e BiIIMOBINAIBHICTE 0€3
HAsiBHOCTI yMHCITy ab0 HEOOepeKHOCTI. 3aKOHOJABElb BBaXkae ymucen abdo
HEOOEPEXKHICTh OJTHIEIO 3 000B'I3KOBUX YMOB KPUMIHAJIBHOI BIAMOBIJAILHOCTI.

VY cBoeMy pocmipkeHHs «Ywmwucen 1 Horo Bumu (komeHrtap o cr. 24 KK
VYxpaiau)». Poman Bepema 10 yacTUHY BYMHEHHS 3J710YMHY BIIHOCUTH BUHUKHEHHS
yMHCTTY (Hamip), TATOTOBKY 3JIOYMHHOTO JIISIHHS, CaMe 3JI0YMHHE JISTHHS 1 pe3yJibTaT
[3, c. 73-83]. HocnimHuk 3a3Haya€, M0 MEPBICHUM €TarioM € BUHUKHEHHS YMHCITY,
HaMipy, IO sBJIsiE COOOK0 YMCTO BHYTPIIIHINA TMPOIIEC CBIIOMOCTI Ta HE 3HAXOUTh
SIKOT-HEOY/ b peati3allii Ui HaBITh BUSBJICHHS HA30BHI

CynoBa mpakThka (QOopMaJbHO CTOITh ~ Ha TMO3Ullli, IO 00’ €KTUBHE
IHKpUMIHYBaHHs CyNepeunTh OCHOBHMM HauyajaM KPHUMIHAJIBHOTO MpaBa, B CHILY
SKOT0 0c00a MOXe OyTH MPUTATHYTA 10 KPUMIHAIBHOI BIATOBIAATBHOCTI JIMIIIE 32 TaKl
TUSTHHSI, 10 KapaloThCS KPUMIHAIBHAM 3aKOHOM, SKI BYMHEHI HEI0 YMHCHO abo
HE0OepPEIKHO.
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OO0'exTHBHA BiANOBIIAIBHICTh OUIBIIICTIO BYCHHUX PO3IVISAYBAHOTO MEPIOTY
BU3HABAJIACh HECYMICHOIO 13 BCTaHOBJICHOK KPHUMIHAIGHUM 3aKOHOM BHMOTOIO
yMHCITy 200 He0OepeKHOCTI Ik 000B'I3KOBOI 03HAKU CKJIaay 37104uHy[4 ; c. 399].

TakuM 9MHOM, OJTHIEIO 3 OCOOIMBOCTEN KPUMIHAIBHOTO TIPpaBa pO3TJIIsIIyBaHOTO
Nepioy € BKJIFOYCHHS JI0 CKJIQAy 3JIOUYMHY YMHUCITY Ta HEOOepeKHOCTi. Buxomsum 3
BUKJIQJICHOTO, ()OPMYBAaHHS YMHUCITy 1 MOTO BUSBJICHHS 3a OOOB’SI3KOBOi HAsBHOCTI
xoua O onHi€l 3 HACTYMHMUX CTaJiil B MPOIECI PO3BUTKY 3JOYMHHOI MISUTBHOCTI CIT
BITHECTH 10 O€3KAPHUX CTAIii PO3BUTKY 3JI0UYHHY.
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BHU/IN CIIIBYYACHHUKIB

Pynuunbka Kapina I'ennagiiBna
KypcaHTKa 2 Kypcy GakyIbTeTy
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YHIBEPCUTET BHYTPIIIHIX CPaB
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MM AIOJIKOBHUK O]
JIHITTPOTIETPOBCHK U JIep KaBHUM
YHIBEPCUTET BHYTPIIITHIX CIIPaB

AKTYyallbHICTb TEMH CHIBYYaCHHUKIB TOJIATAa€ y TMIABUIIEHIA CyCHUIbHIN

HeOe3nell JaHOro BHUAY MPABOMOPYIIHUKIB, a caMe TOMY IMOTPIOHO AETalbHO
JOCTIIUTH OKPEMI MOJIOKEHHS, 10 iX CTOCYIOTHCS.
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Cnemnudika criBy4acTi 3yMOBIIOETBCS THUM, IIO: «y4acTh y BYHMHEHHI
MPABOIOPYIICHHS BOX a00 Ouibine 0ci0 00yMOBIIOE HOTO MIABUIIECHY CYCHUIBHY
HeOe3MeKy; CKJIaJ KPUMIHAJIBHOTO MPaBOMOPYLICHHS BHUKOHYETHCS JIUIIE 3aBISKH
CHUTbHIM AISUTBHOCTI BCIX CMIBYYacCHHKIB, B JISHHAX K€ OKPEMHUX 13 HUX MOXKYTb
OyTH BIICYTHIMHU BCl O3HAKH KPUMIHAJIHHOTO MPABOMOPYIICHHS, [0 3a3HAYAIOThCS
B OcoOymBiit wactuan KK» [1].

J1J1s IpaBOOXOPOHHUX OPraHiB Ma€ BEIMKE 3HAUCHHS MPaBUIIbHE BU3HAUYCHHS
CIIIBYyYacTi, 1 YU caMe€ HUM SBIISIETbCS CKOEHE IPABOIOPYIISHHS TPYIOI OCi0.
3a0e3neueHHs] MPaBUIBLHOTO PO3YMIHHSA MPaBOMOPYIICHHS, a TOMY IMPU3HAYEHHS
CIpaBEUIUBOTO TOKapaHHS JIOMOMOXKE VYKpaiHl JI0 CTaHOBJEHHS TMPaBOBOi
JIEpKaBH.

[limcraBa KpUMIHAJIBHOI BIAMOBIAAIBHOCTI Y BCIX ¢opmax MPOTUIIPABHOI
TISJIBHOCTI Ma€ 1HAMBIAyanbHUN xapakTtep. KoxHa ocoba, 1o di€ CHUIbHO 3
IHIIMMU 0co0aMU TpU BYMHEHHI KPHUMIHAJIBHOIO MPABOIMNOPYILIEHHS, CTBOPIOE
MIACTAaBy Uil KPUMIHQJIBHOI  BIANOBLAAIBHOCTI. ToMy i TOPUTSITHEHHS
CIIIBYYaCHHMKA JI0 BIJIMOBIAAIBHOCTI HEOOXITHO JOBECTH HASIBHICTH y WMOro isiX
CKJIaZly KPUMIHAJIBHOI'O MPABOMOPYIIECHHS 3aJIEKHO BIJ TI€I pOIIl, SIKY BIH BUKOHY€
Yy KpUMIHAJIbBHOMY IIpaBonopyieHHi [2]. ToOTo BU3HAUYMBIIKCH 13 CMIBYYACTIO, 1Al
BHU3HAYAIOTHCA POJII HOTO YYACHUKIB.

CniByuyacHUKM (Oprasizatopu, mia0yproBayl, MOCOOHMKH) BIANOBIAAIOTH 3a
TOM KpUMiHaJIbHE TPABOMOPYIIICHHS, 1110 BYUMHUB BUKOHABEIH (CIIBBUKOHABIII), IPU
pOMY 1XHI Jii KBali(iKyrOThCA 32 Tieto crarrero OcobnuBoi yactunu KK, 3a sikoro
KBaTi(hiKOBAHO Jii BHUKOHABII, ajie 3 O0OB’S3KOBUM IOCHJIAHHSAM Ha BiATOBIIHY
gacTuHy cT. 27. Takox 3rigHo 3 4. 4 c1. 29 KK y pa3i BuMHEHHsS BUKOHAaBIIEM
HE3aKIHYEHOT0 KPHUMIHAJIIBHOTO MPABOMOPYLIECHHS 1HINI CHiBYYaCHUKU M1JISATAI0Th
KPUMIHAJIbHIA BIMOBIIAILHOCTI 32 CIIBYYacTh Y HE3aKIHYEHOMY KPHUMIHAJIBHOTO
MPABOIOPYIICHHS.

[H11a TEopist U010 CMIBYYACTl y KPUMIHAJIBHOMY NMPABOMOPYIIEHH], 3T1IHO 3
AKOK BIAMOBIAAJIBHICTh CIIBYYaCHUKIB y PsSAl BHUMNAAKIB Ma€ CaMOCTIHHUHN
XapakTep, Takox Oazyerbcsd Ha neBHUX HopMmax KK Vikpainu. Tak, mpu ekcieci
BUKOHABIS (K SKICHOMY, TaK 1 KUIbKICHOMY) 1HIII CHIBYYaCHUKH HECYTh
BIJIMOBIAQIBHICTD JIMIIE 32 TOM KpUMiHAJIbHE MPABOMOPYIICHHS, 110 OXOILIIOBABCS
ixHim ymucaom (4. 5 ct. 29 KK Ykpainu). Kpim TOro, o3Haku, 1o xapakrepusyroTh
0co0y OKpEeMOro CIiBy4YaCHHKa KPUMIHAJIBHOTO MPABOMOPYIIEHHS, HABITH SIKIIO
1HIT CIIBYYaCHUKU 3HAIM TPO iX HAABHICTh, MOXYTh OyTH TOCTaBJICHI 32 BHHY
JUIIE CMIBYYaCHUKY, KOO0 BOHU CTOCYOThes (4. 3 cT. 29 KK). O6cTtaBunu, 1o
OO0TsDKYIOTH BIAMOBITANBHICTE 1 TiepeadaueHi B ctartax OcobnuBoi yactuau KK sk
O3HAaKH KPUMIHAJIBHOTO MPABOMOPYIIEHHS, 10 BIUIMBAIOTh HA KBaMi(iKaIiio ik
BUKOHABIIS, CTaBJISATbCS Y BHUHY JIMIIE CHIBYYaCHUKY, SIKAH YCBIJIOMIIIOBAaB Iii
o0cTaBUHM. SKIO CMIByYaCHUKM HE YCBIJIOMJIIOBAJIM iX ICHYBaHHS, BOHU 32 HUX
BIJIMOBIJANBHOCTI He HecyTh. Opranizarop, mia0ypioBady Ta OCOOHUK
3BUIBHSIFOTBCSL  BIJ] KPUMIHAJIBHOT BIJAMOBIIAIBHOCTI Yy 3B'SI3KYy 3 HAasBHICTIO
TOOpPOBUIBHOI BIAMOBH, SIKIIO iXHI (3a3BMYail aKTWBHI) A1l 3aBaXalOTh BUHHOMY
BYMHHUTH 37I04MH. BigMoBa MOCOOHMKA TaKOXK MOKE BUPaXaTHUCS B TTACUBHUX IisX
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(HampuKJIa[, BIH HE HaAJaB 3HAPSAAs 3JI0YMHY, HE BUMKHYB cUTHami3aiii). Kpim
TOr0, JOOPOBUIBHO CHIByYaCHUKHU BIIMOBISIOTH, SKIIO BOHHU CBOEYACHO
MOBIAOMJISIIOTH KOMIETEHTHI opranu (mominito, CBY, mpokyparypy To10) mpo Te,
10 3JI0YUH rOTY€eThCsl M BunHs€EThCS. (4. 2 cT. 31 KK) [3].

OTxe, MUTaHHS MIACTaBH KPUMIHAJIBHOI BiJMOBIIAIBHOCTI CIIBYYaCHUKIB
MOB’SI3aHE 13 3arajibHOI0 KOHCTPYKIIEIO 1HCTUTYTY CHIBYy4YacTi y KPUMIHAJIBHOMY
npaBomnopyiieHHi. [lincymMoBylouM OTpUMaHi Yy3arajibHEHHS, BIA3HAUYMMO, IO
KJIIOYOB1 TOJIOKEHHSI MICTAThCS B TEOpli CaMOCTIMHOI  BIJMOBIIAIBHOCTI
CIIIBYYaCHHKIB, IO MiATBEPKYETHCA 1 MPOBEACHUM HAMHU aHAJII30M HOPM, IO
yTBOPIOIOTh 1HCTUTYT criByyacTi B KK VYkpainu. B cenci akuecopHoi mpupoau
CITIBYYacTi MiJICYMKOBA OIliHKa i CIIBYYaCHUKIB HE € aOCOJIIOTHO CaMOCTIHHOIO,
OCKUJIbKH 3aJICKHUTh BiJl CTyIEHs pealli3allii yMUCTYy CIIBYYaCHHKIB, SIKHH, Y CBOIO
4yepry, BU3HAYAEThCS XapaKTepoM il BUKOHaBIS. BUKOHaBelb MpUHAWMHI Mae
pO3MOYaTH BUKOHAHHS 00’ €KTUBHOI CTOPOHW KPHUMIHAJIBHOTO IPABOIOPYIIICHHS,
It Toro 100 KOHCTaTyBaTh CHIBy4acTh, 1 1€ € 17ed aKIEeCOPHOCTI
B1/IOB1JATLHOCTI.

3aeXHICTh BIANMOBIAAIBHOCTI CHIBYYaCHHUKIB Bij MISIHHS BHUKOHABISl HE €
MTOBHOIO, a JIMIIIE YaCTKOBOI. MOXHa TOBOPUTH PO Te, IO IMiICTaBa KPUMIiHATBHOT
BIJIMOBIJIAJILHOCTI ~ CHIBYYAaCHHKIB MAa€ XapakTEepHI BJIACTUBOCTI SK Teopii
aKIIECOPHOT0 XapakTepy CIIBYYacTi, TaK 1 TEOpil CaMOCTIHHOI BIJMOBIIAJIBHOCTI
CriBy4acHUKiB. Pa3oM 3 TUM He CJIii pO3YMITH Take 3MIIIyBaHHS SK
HEBU3HAYCHICTh BHECKY OKPEMOTO CIIBYyYaCHUKA Yy CIUIBHUA TPOTUIIPABHUN
pesyabrar. Po3mogin posjeli 0oOyMOBIIOE HE TUIBKM 1 PO3MOJAUI BHHH MIXK
YYaCHUKAaMHU CIIUJIBHOTO KPUMIHAJIBHOTO TPABOMOPYIICHHS, ajieé W POJIbOBHMA
PO3IOILT BiIMOBITAIBHOCTI.
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CYB’EKTUBHA CTOPOHA KPUMIHAJIBHOTI'O ITPABOITIOPYIIEHHA
TA 1i BHAYEHHS Y KPUMIHAJIbBHOMY IIPABI

CamoiisioBa C.1O., kypcaHnTka 2-ro
Kypcy (hakyIbTeTy miArOTOBKA
(axiBIIiB AJIs TiAPO3ILTIB
CTpaTEeriuHuX PO3CIIiTyBaHb
JIHITPOTIETPOBCHKOTO JIEPKABHOTO
YHIBEPCHUTETY BHYTPIIIHIX CIIPaB

HaykoBuii kepiBHUK:
IMpumauyenko B.®., kanauaar
IOPUJIMYHUX HAyK, TOLEHT
JIHITPONETPOBCHKOIO IEP>KABHOT'O
YHIBEPCUTETY BHYTPIIIHIX CIIPaB

Y  CBhOrOJIEHHI CY4YaCHOTO CYCHUIBCTBA 3HAYHO BHpOCTaE NOTpeda
JOTPUMYBATUCA TPUHIMIY MPE3yMIIli HEBUHYBATOCTI, a TAKOX HEBIIBOPOTHOCTI
HAaCTaHHS IOPUJIMYHOI BIJAMOBIAATBHOCTI 3a BUMHEHUW 37104MH. JJIs SIKICHOTO
(yHKLIOHYBaHHS PI3HUX BIJJIUIIB OpraHiB BHYTPIIIHIX CIpaB came Il IPHUHIIMUIHN €
BU3HAYAJIbHUMHU, OCKUIBKM BOHHU CHPHUSAIOTH OXOPOHI Ta 3aXUCTY KOHCTUTYLIHHHUX
npaB Ta CBOOOJ TpoMajsiH JepkaBu. Y cdepl KPUMIHAIBLHOTO IIpaBa BOHU
BIAIPAlOTh 3HAYHY pOJIb, OCKUIBKM JOMOMAaraloTh HPaBUIBHO BHOKPEMUTH
CKJIa/IOBI 3JI0UMHY, 30KpeMa OMUCATH HOT0 Cy0’€KTUBHY CTOPOHY.

Cy0’eKkTHBHA CTOpOHa 3JI0YMHY - 1€ BHYTPIIIHS CTOPOHA 3JIOUHMHY, TOOTO
ICUXIYHA AISUIBHICTE OCOOM, 110 BIAOOpa)Kye CTaBJEHHS 11 CBIJOMOCTI 1 BOJII 10
CYCHIJIbHO HEOE3MEYHOTr0 AiSTHHS, KOTPE HEI0 BUMHSETHCS, 1 10 HOT0 HACHIIKIB [1].

VY CBOIll CYKYyIHOCTI TMEBHI IOPHAWYHI O3HAKU CKJIAAaloTh CYO’€KTUBHY
CTOpOHY 37l0uMHy. lle BMHA, MOTHMB Ta METa HAHECEHHS IIKOJU ILJIAXOM CKOEHHS
KPUMIHAJIBHOTO TMPaBOMNOPYILIECHHS: BOHM TICHO MOB’si3aHI MK cO00I0, IpoTe iX
3HAYEHHS [ KBaTi(piKallii 3JI0YMHY Ta 3MICT HE € OAHOPIIHUMHU.

OCHOBHOIO Ta 000B’SI3KOBOIO 03HAKOIO € BUHA — BOHA HAsiBHA Y OYJb-IKOMY
3mourHI. CBOEIO CYTTIO XapaKTepHu3ye Cy0 €KTHBHY CTOPOHY, a TaKOX ii 3MICT.
SIK110 BUHA BIJICYTHS, TO CKJIaay 3J10YMHY HEMAE.

Cning 3BepHYTH yBary, IO ICHY€ Takl BUIAJKW, A€ MPUCYTHIN Kazyc —
3aMOMISTHHS KO 0€3 BHHU, 1 MOro CIIiJI BIAPI3HATH BiJ 3JOYMHHOI HEI0aOCTI.
Bunanky ka3zycy — 1me Taki cHTyarii, Ji¢ HacTaHHS CYCIUIBHO HeOe3meuHux
HACJIAKIB 3JIOYMHY 0c00a, [0 BUMHSAE 3JI0YMH, HE MOTJIA, HE Mepeadadniia Ta He
NoBUHHA Oyia mependaduTd. BincyTHICTh ckiaxy 3704MHY Yy AiISTHHSIX ocoOu, a
TaKOX BHUHU, TOOTO CYO’€KTMBHOI CTOPOHH, BHUKIIOYAE KPUMIHAIbHY
BIJIMOBIAQIBHICT. AJie /IS 1i BUKJIIOUCHHS TOBMHHI OyTH BiJICYTHIMU JBa €JIEMEHTA
oapasy (abo xoua 6 oAMH 3 HUX) — 00 €KTUBHUM, IO 3aKITIOYAETHCS B O0OB’SI3KY
cy0’ekta 3aBOavaTu HEOE3IEUYHI HACHIJKKM CBO€l Aii abo Oe3misibHOCTI, 1
cy0’eKTUBHUH, Jie Hle MOBa MPO MOKJIIUBICTh LILOTO MepeadayeHHS.
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®dakynbTaTUBHUMU O3HaKaMH Cy0’€KTUBHOI CTOPOHU € MOTHUB Ta METa, SIK1 y
3HAYHIN KUIBKOCTI BHIAJKIB MOTPEeOyIOTh JOJATKOBOTO BCTAaHOBJIEHHS Ta OIHCY.
Jlesiki 3m0unHU (a2 caMe — iX CKIIaAu) MOTpeOYyIOTh OUIBIN JAETaIbHOTO 3’ SICYBaHHS
o0CTaBWH Ta CTaHy, y SKOMYy 0co0a BUMHSE 3JI0YMH, il eMoIliid. biibma gactuHa 3
HAM € TI03a MEXaMH Cy0’€KTHBHOI CTOPOHH, OCKUIBKM HE MalOTh 1CTOTHOTO
3HAYCHHS JJ1s1 (GOPMYBaHHS CBIJOMOCTI Cy0’ €KTa 3JI0YUHY.

CBi1OMICTh BMHHOI OCOOM METy 3JIOYMHY BHUOKPEMIIIOE 3 MOTHBY, TOOTO
cro4aTky cGhOPMOBYEThCS MOTHB y BHIJIAJ1I BHYTPIIIHIX CIOHYKaHb OCOOHM [0
BUMHEHHS 3JI0YMHY, MMOTIM — 3apOKY€EThCS META, sIKa 3a CBOEIO OYI0BOIO € YSBHOIO
MOJICIUTIO OakaHOTO pe3yibTary. i 1Ba MOHATTSA MOB’sA3aH1 MK CO0O0I0, OCKIIBKH
BOHU OIMCYETh PI3HI KOMIIOHEHTH IICHXIKM OCcOoO0M (MOTHUB Ja€ BIAMNOBIAL Ha
NUTAHHS YOMY came oco0a BUMHUIIA JaHUM 3JI0YMH, a METa — YOro MparHyJjia BUHHA
JI0JIMHA), IPOTE HE € TOTOXHUMH YU OJHOPITHUMHU, KOXKEH 3 HUX Ma€ CBIi 3MICT.
[ToenHyOUMCH, MOTHB Ta METa YTBOPIOIOTh OCHOBY BHHH.

Jlnst kBamiikarii KO)KHOTO NMPaBOMOPYUIEHHS BEJIUKY pOJib I'Pa€ caMme aHai3
Ta BCTAHOBJICHHS JIOTIYHOTO JIAHIIOKKA MK 30BHIIIHIM TIPOSIBOM TOBEIIHKHU
3JIOYMHIIA Ta 11 MOpPaJIbHUM, a TAKOXK MCUXIYHUM cTaHOM. [louyTTs, MyMKH, TUTaHH
(mamipu), GakaHHsI Ta LI — 1€ CYTHICTh JIOAUHU. [[i eneMeHTH y cBOiil €qHOCTI
B3aEMOTIOB’SI3aHI Ta CTBOPIOIOTH IICUXIKY JIIOAWHH, IO y CBOI Yepry Jae
MOXJIMBICTh KOKHOMY CHpPHIMATH MOBKULISL — ceOe, IHIIUX JIOJIeH, KOJEKTHUB,
CYyCHUIBCTBO Ta JEpXkaBy B LUIOMY, JOCSTaTH TOCTaBICHOI METH, ICUXIYHO
0o(OpMITIOBATH CBOi BOJBOBI SIKOCTI, @ TAKOX JAISTH Y paMKaxX 3aKOHY Ta 103a Horo
MeXaMHu.

OTxe, KOHOTAIlisl MOHATTS Cy0 €KTHUBHOI CTOPOHHU 3JI0YMHY Ma€ CEpHo3HE
3HAYEHHHS JIJI1 MPaBWJIbHOI KBai(ikaIili KpUMIHAIHHOTO MPABOIOPYIIEHHS, TOMY
Il MUTaHHS 3aBXKIW aKTyallbH1 K JJIsI HAYKOBIIB, TaK 1 MPAaKTUYHUX MPAI[IBHUKIB.
3aBIaHHSIM OPUAMYHOI Ta KPUMIHAIBHOI OILIIHKM BHHHOI OCOOM € BHU3HAYEHHS
nepeniky  OOOB’SI3KOBMX  O3HaK, W10 Y CBOiM CYKYNHOCTI  CKJIaJar0Th
JENKTO3JaTHICTh 0COOM, PO3KpUBAIOYM ii OCYAHICTH (aHadi3 BUHHOI OcOOM), a
TaKOX B1JO0Opakarouu BHYTPILUIHE CTABJICHHS OCOOW J0 BUMHEHUX HEIO J1M (aHaul3
BJIACHOTO MEHTAJILHOTO Ta MCHUXIYHOTO CTaBJIEHHS OCOOU /0 CKOEHOTO CYCHIIBHO
HEO0e3MEeYHOTO JisSHHS).

Buxopucrana jgireparypa:
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T IITOJIKOBHUK MOJIIIT
JIHITPONIETPOBCHKHIA e KaBHUI
YHIBEPCUTET BHYTPIIIHIX CHPAaB

Heo0xiaH0o10 nepeayMOBOIO MIPU3HAUYCHHS TTOKAPAHHS € CKOEHHS OYIb-SKOIO
0Cc00010 KPUMIHAJILHOTO MPaBOMOPYIICHHS, 1 JIUIIE TOJI, MICS JOBEIACHHS BUHU B
IHKpUMIHOBAaHOMY  HMOMY  3JIOYMHI CTBOPIOIOTHCS  3aKOHHI  MIJACTaBH  JUIS
MpU3HAYEHHS oMy TOKapaHHs. 3 [IbOTO0 BUILIUBAE, IO MPU3HAYEHHS TTOKapaHHS €
OJTHUM 3 €TaIliB HOro peajizaillii, 3MICT SKOTr0 SBJISIETHCS B 1HAMBIyai3allii IEeBHOTO
MOKapaHHs 010 0cO0HU, sSIKa CKOTJIA 3JI0YMH YU MTPOCTYIIOK.

[Ipu3Hauyatoun BIAMOBITHE TIOKapaHHS 3a TEBHY CYKYIIHICTIO BHUPOKIB,
BiAnoBiAHO A0 unHHOTO KK YKpainu, cyq BIAMOBITHUM YMHOM 3aCTOCOBYE OJIUH 13
croco0iB, a caMme: TOTJIMHAHHS, TTOBHE YW YaCTKOBE CKJIaJaHHs MmokapaHb. OJHAK,
3a3HAYMMO 1 Te, 110 HOBE KpPHUMIHAJIBHE MPABOMOPYUIEHHS BUYMHAETHCS OCOOOIO
micnsi 0e3MmocepeHboro ii 3acyIKEHHs 3a TOMEpPEIHE, M0 BIAMOBIIHUM YUHOM
CBITYUThH MpPO MiJABUILIEHUN CTYMIHb CYCIUJIBHOI HEOE3MEYHOCTI JaHOi KaTeropii
oci0.

Benuka KIIbKICTh HAYKOBI[IB BHU3HAYa€ T€, 110 KPUMIHAIBHUWA 3aKOH IJIs
JaHoi ocoOu 0e3mocepeTHbO MOCHIIIE KPUMIHAIBHY BIMOBITAIBHICT, @ TOMY, SK
BU3HAYAETHCS 3arajJbHUM TMPABHIIOM, BUKJIIOYAE MEBHY MOMKIHUBICTh 3aCTOCYBaHHS
croco0y TOTJIMHAHHS TOKapaHb, SKI MPU3HAYAIOTHCS 32 CYKYIHICTIO BUPOKIB 1
ICHy€ BIJNOBITHUM BUHSTOK, SIKUM JO3BOJISIE 3aCTOCOBYBATH IOTJIMHAHHS, a CaMe:
KOJU 3a OJHE KpPUMIHAIbHE TMPABOMOPYIICHHS, IO BXOAWTh B BIJMOBIIHY
CYKYIIHICTh, IPU3HAYAETHCS MOKApaHHS y BUTIIAl JOBIYHOTO MO30aBJIEHHS BOJIL;
KOJM 3a OJIHC KpHUMIHAJIBHE IMPaBOMOPYIICHHS, IO BXOIUTh OO0 CYKYITHOCTI,
NPU3HAYAETHCS  BIAMOBITHE TIOKapaHHsS, SKE JOPIBHIOE MaKCHMaJIbHIN Ta
HEOOX1/IHIN MEX1, sIka BCTAHOBIIIOETHCS JJIsI JAHOTO BUAY NOKapaHHs B 3arajibHiii
yactuHi KK Ykpainu.[2]
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JlaHe TBep/KEHHS BWIUIMBAE 3 aHai3y Ta JOCTIIKEHHS BIIMOBITHUX
MOJIO’KEHb, SIKI 3aKOHOAABUO 3akpimieHi B uyactuHi 1 crtarri 71 umaHoro KK
VYkpainu, g€ 3aKOHOJABENh YITKO BHU3HAYa€ CIOCIO CKJIaJaHHS BiIMOBITHUAX
nokapaus.[1]

OTxe, MOXKHA 3poOUTH BUCHOBOK, 110 Haml ynHHNK KK Ykpainu mictuth B
co0l 11e MeBHI BUMOTH 3aKOHY, sIKi CyJ 000B’S3KOBO MOBHHEH BPAaXxOBYBATHU IpHU
MPU3HAYCHHI TOKapaHHsS, BHUXOASYM caMmMe 13 TMPUIHUCIB, 3a(iKCOBAHUX Yy
KpUMIHAJIbHO-TIpaBoBUX mpuHuunax. L{i Bumoru 3akoHy 3adikcoBaHi 1 Ha3BaHi
3araJbHUMU 3acaJlaMU MMPU3HAYEHHS MOKAPAHHS.

3a3HayuMoO, 10 TNPHU3HAYEHHS TIOKapaHHS 3a CYKYIHICTIO 3JI0YMHIB
POXOJIUTH JBI CTAJlli: Cy/l MpU3HAYA€E MTOKApaHHS OKPEMO 32 KOKEH 3JI0YMH Ta CYJ]
NpU3HaYa€e OCTATOYHE MOKapaHHsS 3a iX CyKymHicTio. llel miaxin mae mpakTHdHE
3HAUYEHHS Yy TaKUX acleKTax: IMOo-Tepile, BIH CHpPUS€E JOCATHEHHIO METU
KPUMIHAJIBHOTO TIOKapaHHS, TPHU3HAYAIOYM TOKapaHHS 3a KOXHUN 13 BUMHEHUX
3JIOYMHIB, CyJ HE JMILIE IHAUBIAYyallI3y€ MOKapaHHS, a U CTBEPIKYE MPUHIUI
HEBIJBOPOTHOCTI nokapaHHs. [lo-apyre, BiH 3a0e3nedye anemnsiiHii 1 kacaiiHii
1HCTaHIIISIM MOXJIUBICTh MEPEBIPKH BUHECEHOTO BUPOKY, MOJETIIY€E PO3IJISI CIpPaB
y pasl, KOJIM WAEThCSA PO 3MIHY YU CKAaCyBaHHS BUPOKY B YaCTHHI 3aCy/’KEHHS 3a
OJIVH 13 3JI0YHHIB.

[To-Tpete, 1e Jgae 3MOTy TPaBWIBHO 3aCTOCOBYBAaTH  IOJIOKCHHS
KPUMIHAJILHOTO 3aKOHY MpO MOro 3BOPOTHY jit0 B yaci. [lo-uerBepre, y pasi
OPUUHATTS 3aKOHY PO aMHICTIIO BiH HaJIa€ MOXJIMBICTh YITKO BU3HAYUTH 3JI0UHH,
1110 MIAIIaJAa€ I aMHICTIIO.
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IICUXOJOJOI'TYHI OCOBJIMBOCTI HEITOBHOJIITHIX
KIHOK-3JIOYMHHU I b

Cepriituyk Kapina MuxaiisiiBHa,
KypcanT Il kypcy ¢dakynbrery
MiATOTOBKH (haxiBIliB JUIsl OPTaHIB
JIOCYZIOBOTO PO3CIiyBaHHS
JIHITPONETPOBCHKOTO JIEP>KAaBHOTO
YHIBEPCHUTETY BHYTPIIIHIX CIIPaB

HaykoBuii kepiBHUK:

HoBunbka Isa B'aueciaaBiBHa
BUKJIa7a4 Kaeapu ryMaHITapHUX
JUCILMIUIIH Ta

IICHXOJIOT1] MOIIIEHCHKOI JISIIBHOCTI
JIHIMPONETPOBCHKOTO JAEP>KaBHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB

[Ile B 18 cTOMTTI 3HAMEHUTUIN AHTIUCHKUM TOET 1 MUCIUTENb OJeKcaHIp
IToyn Bka3zyBaB Ha Te, 110 KOXKHA JIIOJIMHA BIAPI3HSETHCS BiJ IHINOI, 1 3 KOKHUM
JHEM BiJIpi3HseThbcs cama Bin cebe. Cepen po3maiTTs BIIMIHHOCTEH MOKHA
BUJIUIUTH: JOX1J, 3/I0POB'S, CTaTyC, aje y LbOMY IOCHIIKCHHI MH 30CEPEIUMO
yBary Ha colliajdbHO-IeMOorpadiuHux Ta  TICHUXOJOTIYHUX  OCOOJIMBOCTAX
0COOMCTOCTI.

["'oBOpsiuM TIPO TMCHXOJIOTIUHI OCOOJMBOCTI Ti€l YW 1HIIOI JIFOAWHU, TOPSJ 3
COIIAIBHUMH 1 MOpaJbHUMHU (aKTOpamu, CJij] BpaxoByBaTH BiKOBI. Bik — onHa 3
XapaKTEPUCTHK OHTOI€HETHMYHOI'O PO3BUTKY 1HAMBIAA B MpOILEC] colianizaiii, mo
BIJIOMBAETHCA Y HU3LI 3aKOHOMIPHHUX 3MIH y (D1310JIOTIYHOMY Ta NCUXOJOTTYHOMY
maHax. [lpu po3risal BIKOBUX XapaKTEPUCTHUK OCOOMCTOCTI, MOKHA KOHCTaTyBaTH
HAasIBHICTh TIEBHUX BUMOT, IO TIPE]I'IBJITFOTHCS CYCIIIBLCTBOM JI0 JIOUHU Ha PI3HUX
eranax OKUTTI. (OcoOMMBO TroCTpo MpodJieMa PO3YMIHHS — TCUXOJOTTYHUX
0COOJIMBOCTEM TOTO UM IHIIIOTO BIKY MOCTA€ TOMA1, KOJIM MOBa HJe PO 3aCyHKCHUX.

Jleski 3710YMHM MalOTh TICHUH 3B'S30K 3 BIKOM MPABOMOPYIIHUKA. 30KpeMa,
3HaYHAa KpHUMIHAJIbHA AKTUBHICTh BJACTHBA MIUTITKAaM Ta OHakaM 16-17 pokis.
Cnenndika maHoi BIKOBOI KaTeropii mojisira€ B TOMY, IO MiJJIITOK BUMAarae
CTaBJICHHS BiJl CYCILUJIBCTBA JI0 ceOe SK 0 JOpPOCIOi JIFOJWHU, XO0Ya caM BIH HE
TOTOBHUH J0 LIOTO.

Oco0nuBy rpyIy CKJIa/Ial0Th HETIOBHOITHI MPABOMOPYIITHUIT KIHOYOI CTaTi,
K1 HAW4acTillle CKOIIOTh PO3KPAJaHHS 1 HACWIBHUIIBKI 3JI0YMHU (XYJIITaHCTBO,
rpabik, BOMBCTBO Ta 1H.), 3apa)x€HHs BeHepuyHUMHU xBopoOamu, CHI/lom.
AHaJi3y104u1 3JI0YMHHY JisUIbHICTh HETIOBHOJIITHIX, MOYKHA CTBEP/IKYBaTH, 110 BOHA
OUIBILIOI0 MIPOIO «YOJIOBIYAY», a/IK€ YaCTKa JIBYAT Y IIbOMY «IIPOLIECD» CTaHOBUTH
omm3bKo 8% cepen ycix 3apeecTpoBaHuX MpaBonopyiieHs [0].
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[Tompu Te, 10 JXKiHOYA 3JOYMHHICTH HEMOBHOJITHIX B MEHIMN Mipi
NpUBEPTAE yBary NPaBOOXOPOHHUX OpraHiB, JaHa MpoOJeMa € CaMOCTIHHOIO
KPUMIHOJIOTIYHOIO 00nacTio. Ile moB’s3aH0 3 CyCHUIBHOIO HEOE3MEeKOI0 3JI0YMHIB,
BYMHEHUX HEMOBHOJITHIMH oco0aMM >KiHO4YOi cTati, 1 3 THM, o moHazn 50%
3aCY/UKEHUX JIBUYAT BBAXKAIOTHCS HHU3BKO MOPAIBHUMH OCOOHMCTOCTSMH, KOTPI
3JIOBKHUBAIOTh CIUPTHUM 1 CXWIBHI JO CEKCyasli3oBaHOI moBemiHKW. Hacmigkom
IIbOTO MOXXE CTaTh 30LIBIICHHS KUTBKOCTI MarepiB, SKHX TOTpiOHO Oyze
030aBJsATH OATHKIBCHKUX MPaB, a TAKOXK HEOJIAromoayyHUX Ta HETIOBHUX CIMEH.

B ocTtanHl poku cepea 370YMHIB, CKOEHUX HEIMOBHOJITHIMHM JiBUaTaMH,
3pOCTa€ KUIBKICTh CYCIIJIBHO HEOE3NMeuHuX. AHali3 CyJI0BO-CJIIIU0i MPAKTUKH
JI03BOJISIE CTBEPJIXKYBATH, 1110 BUOIp MpeAMeTa 3JI0YMHHOTO MOCSTaHHS, MOTUBH 1
1Tl CKOEHHSA 37I0YMHY OOYMOBJIEH] MICUXOJIOTTYHUMH XapaKTEPUCTUKAMU 3JI0UMHIIS
[0].

HenoBHOMITHI 0COOM KIHOYOI CTATI CYTTEBO MEPEBEPIIYIOTH OCIO YOJIOBIYOI
CTaTl 3a MOKA3HUKAMH €MOLIMHOT 30yUIMBOCT1, B MEHILII MIpi — 32 IHTEHCUBHICTIO
Ta TPUBATICTIO 30€pEKEHHS eMOlliil. 3anaibHICTh (ITPOSIB EMOIIIMHOI 30y IITMBOCTI B
KOH(JTIKTHIM CUTYyallii) BUpa)KE€HA y HUX OLIbIIIE, HI’K Y YOJIOBIKIB. Y IbOMY aCHEKTI
HEOOXITHO TaKOXX BpPaxyBaTH CXWJIBHICTh KIHOK 0 aeKTHBHUX NEPEKUBAHb Ta
IMITyJIbCUBHICTh. 30KpeMa, y A1BYaT-MIUIITKIB KUIBKICTh YSIBHUX CTpaxiB B 6 pa3iB
OlIbIIa, HIXK y IOHAKIB, 110 MPU3BOJUTH 10 OaKaHHS 3aBOJIOJITH 00'€KTOM, SIKHA
JI03BOJISIE CAMOCTBEPMTHUCS, 1 CTAE PYIIIHHAM MOTHBOM JI0 BUMHEHHS 3510unny [0].

Kinku OUIbII CXWJIBHI JIO IIAaXpaiicTBa CTOCOBHO CBOiX 3HAMOMHX, MpU
[OMY, IO I[IKaBO, HA MOMEHT CKOE€HHS 3JIOYMHY y HUX BIJACYTHIM YITKHM TUIaH
peanizamii 3704MHHOTO 3aayMmy. OcoOJMBO II¢ BJIACTHUBO 11 HEMOBHOJITHIX
3IIOYMHHUIL.

Cepen MoTuBallii *KiHOYOI 3JOYMHHOCTI MOXHA TaKOXX Ha3BaTH 1 MOMCTY.
37I0YMHHMII MCTSTh CYNIEPHHMIII 3a yBary 4oJoBiKa, il Kpacy, YCIIXH TOUO0, Oy yun
TOTOBUMH 3apaJiv IIbOTO TITH Ha 3JI0YHH.

HenoBHOMITHIX KIHOK, SIKI BUMHWJIA HACWJIBHUIIbKI 3JI0YMHH, BIAPI3HSIE
HaJaMIpHa €MOIIMHICTh PeaKiliii Ha KOHKPETHI CUTYyallli, BIACYTHICTh MPUUHATUX Y
CYyCHIIBCTBI TMOIJISIAIB 1 YCTAaHOBOK, BHCOKa camoolliHka ¥ eroism. Ilpore,
HEXTYBaHHS 3araJIbHONMPUHHATAMA HOPMaMHM HE HOCHUTH CTIHKOTO XapakTepy y
MOPIBHSIHHI, HAMPUKIaA, 3 BIAMOBIIHOI KAaTETOPIEI0 JOPOCIMX KIHOK, JUISl SKUX
XapaKTepHa: OCOOWCTICHA TPUBOXKHICTh, HEHUPOTU3M, JIENPECis, arpeCUBHICTD,
MiJ03pUIICTh, MCTUBICTh 1 BIEPTICTh. Y 0araTboX KIHOK CIOCTEPIraroThCs
akKIEHTyaIlli XapakTepy: ICTepoinHa, eMiJIeNTOoigHa, CCHCUTHBHA, ITMKIIOiIHA Ta
eMolriiiHo-1abinbHa [0].

Cepen XiHOK IOHAIBKOTO BiKy mpubmmu3Ho 30% wMaroTh pi3HI TCUXIYHI
aHoMautii, OpraHiuHi ypaKeHHs IIEHTPaJbHOI HEPBOBOI CHCTEMH, CXUIBHICTH IO
B)KUBAHHS aJIKOTOJIIO 1 HAPKOTHKIB.

HemnoBHOMITHI KIHKH, SKI BUYMHUIM HACWIBHHUIIbKI Ta KOPHUCIHMBI 3JI0YHUHH,
MaloTh 3aBUILEHY CaMOOIIIHKY, €rOiCTUYHI, MparHyTh A0 JOMiHyBaHHsA. s HUX
XapakTepHa BUCOKa TPUBOXHICTh, 1HOJI MOYYTTS MPOBUHU 3a CKOEHUW 3JIOYMH,
HECTIMKICTh aCOLIAJIbHUX MEPEKOHAHb, 32 BUHATKOM >KIHOK-YOUBIIb.
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B nuioMy, kaxXy4u Mmpo HEMOBHOJITHIX 0cCi0 KIHOYOi CTaTi, sIKi BUMHHUIIM
37I0YMHU, MOXHA BUALTUTH HACTYIHI XH1 XapaKTePUCTUKH:

1. TIlepeBakaHHs eMOLIWHUX TIpolECiB Hajg po3ymoBumu. JliBuarta
XapaKTEPU3YIOTHCS EMOIIITHOI0 HECTIUKICTIO, SIKa 0COOJIUBO SICKPABO MPOSBIISIETHCS
B cymepedykax 1 koHbikrax. Jljus Oaratbox 13 HHX XapaKTepHHHA CrHanax
adeKTUBHUX MEPEKHUBAHb K peakilii Ha Oe3BUXiIb, KOTPY BOHU BIJUyBalOTh Y
CBOEMY >KUTTI. Y 3B'SI3Ky 3 IIUM Yy HEMOBHOJITHIM NpUTaMaHHa BHUKpUBIeHa -
KOHILIEIIIIA.

2. JIns 611bpI10CTI HEMOBHOJITHIX 3JI0YMHHHUIIL BIACTUBO 3aMIMICHHS JICIKHX
JyXOBHHUX Ta COLIAIBHUX MOTPEO MaTepiaiIbHUMU. Y HISIILHOCTI 1€ MPU3BOIUTH J10
IIaHTaXy, KPaJaiKOK 1 HACHJIbCTBA.

3. YV OuIbIIOCTI HEMOBHOJITHIX 3JI0YMHHHUIL BIA3HAYaIOTHCA HETraTUBHI
IYMKU IIOJ0 MOJAJBIIOTO >KUTTEBOTO IUIAXY 1 CTPaXW CTOCOBHO HE3JATHOCTI
peanizauii cebe sk KiHKM. Hampuknan, HeBipa y MOXIJIHMBOCTI BHUWTH 3aMIXK,
HapOJIUTU JUTHHY 1 CTBOPUTH MOBHOLIHHY CIM'IO.

Jnst xopekiii MOBEIIHKKM HEMOBHOMITHIX JKIHOK-3JIOYMHHHUIIb HEOOX1JTHO
peanizyBaTd KOMIUIEKC BIUIMBIB Ha Pi3HI  COLIAJIbHO-TICUXOJOTIYHI  SKOCTI
0COOHMCTOCTI 3a JOTIOMOI'OI0 CTBOPEHHS 1IHHOBAIIHHOTO BUXOBHOI'O CEPE/IOBUIIA, SIKE
J03BOJIMTH (OpPMYBaTH aJeKBaTHE CTaBJICHHS J0 MalOyTHHOTO, BCTAHOBITIOBATH
HOpPMaJIbHI BIJHOCHMHM 3 OJIHOJITKAMH 1 JOPOCIMMH, a TakoX c(hOpMyBaTH
CaMOCBIIOMICTh IMIJTITKA 1 «3MIQAUTH» aKICHTYAIl1 XapakTepy B ioro mosemixii [0].
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XTO BUHEH ¥ ITPABOIIOPYHIEHHI: ITPABOIIOPYIIHUK YU
KEPTBA?

Ileiiko K. B.

CTYJICHTKA IOPUANYHOTO (HaKyIbTETy
XapKiBChKOT'O HaIlIOHATBHOTO
NEaroriYyHOrO YHIBEPCUTETY

imeni I'.C. CkoBopou

HaykoBuii kepiBHUK
ITaBaenko T.A., x.10.H., JOIICHT
XapKiBCHKOT'O HAI[IOHATIBHOTO
MeJIarOT1YHOI0 YHIBEPCUTETY
imeni I'.C. CkoBopou

BikTrMoJiorisi — BYUCHHS PO KEPTBY.

3naBasiocss O HaBINO  NOTPIOHE BYEHHS IPO JKEPTBY SKUIO Y BUMHEHHI
MPaBOTIOPYIICHHS] BUHEH TIPABOMOPYIIHUK. Y BY3bKOMY Ta OJHOTHUITHOMY
po3ymiHHI Tak 1 €. [IpaBonopymHHK 3aBIaB KEpPTBI MOpaibHOI, (Pi3MUHOI abo
MaMHOBOI IIKOJH, a OT>KE BIH ¥ BUHEH.

Opnak 1me 3a XUTTS iTaniiicbkuii HaykoBellb Y. bekkapia (1738— 1794), mio
cma 3a LIJI.Monrteck’e 3BEpHYB yBary Ha  BHUBYEHHS KPUMIHAJIHLHOTO
IPaBOMOPYIIICHHS Ta TIOKapaHHsS, BBa)KaB 1[0 BUBYCHHS BKAa3aHUX  IOHATH
HEMOJXKJIMBE 0€3 JOCII/HKeHHS HAJ3BHYalHO CKJIAJHUX 1 MIHJIUMBHUX BIJIHOCHH MIX
IPABOMOPYIIHUKOM Ta KEPTBOIO .

Pymyncekuii Buenuit b, Menaenbcon po3poOuB KOHIIEMINKO 010MCHUXO0-
COLIIAIBHOTO MapaJieNizMy, TOOTO KOHLEMLII0 KpUMIHAIBHOI IPUYMHH, 1110 MOJSATae
y B3a€EMOJIli OCOOMCTICHMX 1 MO3a0COOMCTICHUX (AKTOPIB MK 3JIOUMHIIEM 1
KEPTBOIO, MPUYOMY yBary CKOHIICHTPOBAHO HA MPOBUHI KEPTBU 3JI0YUHY.

[IpoTe cnin 3a3HAYUTH, 10 HAMOUIBII MacIITaOHI ¥ 3HAYH1 TOCTIIKEHHS Y
chepi BikTuMoorii  3aiMicHioBanucs B HiMmeuuuni. Tak, Himenpkuit ropuct I
Kneitndennep y 1917 poky mnpeactaBuB IMpalo 3 MUTaHb MPOBOKAIllT 3JIOYMHIIS
Horo xepTBoro [3, c. 5].

3rogom, y 40-Bi pp. XX cT. me oauH HiMelbkui ydeHuit X. pon XeHrir
onyOJIiKyBaB HM3KY BIKTHUMOJIOTIYHHMX IOCII/DKEHb. A TICIIS TOTO SK BHUHIIIA
JIPYKOM #oro MoHorpadis «3JI0YMHEIb 1 HOTO KepTBay, B AKIA OyJI0 OOTPYHTOBAHO
TEOPETUYHY 3HAUYYIIICTh 1 MPAKTUYHY KOPHUCHICTh BHUBYEHHS BIKTUMOJOTrii, 1948
pik OyJI0 MPUHHATO BBaKAaTH POKOM 3arOYaTKyBaHHS BIKTHUMOJIOTI SIK OKPEMOTO
HayKkoBoro Hampsimy [ 1, ¢ 169].

ToOTOo, MOXHa CKa3aTH IMPO TE, IO MPOCTIIKOBYETHCS PO3BUTOK BUCHHS B
SIKOMY HAayKOBIII PO3KPHUBAIOTh «BUHY» JKEPTBH Yy BUMHEHOMY IIPABOIIOPYIICHHI.
be3ymMOBHO, HEMOXIIMBO 3amepedyyBaTH TOM (haKT, U0 ICHYIOTh CHUTYyallli B SKUX
KEpTBa TMPOBOKyIOUE ce0e MOBOAUTH, XBAJIUTHCSA, OUIKYIOUM TEBHOI peakilii
OTOUEHHS Ha CBOi Jii, MpOoT€ B OUIBIIOCTI BUMNAJKIB Taka «IIpOBOKallliiHa
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(V)

NOBEAIHKa» € BUIPABJAHHSM IPABONOPYIIHMKA. M BHCOKa CTaTUCTHMKA TaKHX
BHIAJKIB IIOPOJIKY€E TaKl BISTHHS, SK BIKTUMOJICHMIHT.

BikTuMONeMMIHT — coIlaJbHE SBHINE, KOJIM JKEPTBY HACHIIBCTBA,
KPUMIHAJIBHOTO TIPABOTIOPYIIICHHS, a00 HEIACHOTO BWIMAAKy 3BHHYBAYYIOTh Y i
HEIIACTi, MOKJIaIal0uy Ha Hel yCIO BiMOBITAIBHICTh 32 CUTYAITIIO.

BikTHMOJIEMMIHT HACTUIBKH PO3IOBCIOIMBCS HAa TEpeHaX HaIoi KpaiHu, IIo
TIIBKA CMUIMBICTH OJIHI€T )KEPTBH PO3MOBICTU MPO CBOIO TPareilo MITOBXA€E 1HIIHX,
SIK1 TTIOCTPaXKAaJIM HE MEHIIE, PO3MOBICTH CBOIO 1CTOPIIO.

Sk npukian MoXHAa HABECTU BHUIMAAOK, IO CTaBCS 30BCIM HEIIOAABHO.
Kinka, mo ixamga 3 MaJIOJITHIM CHHOM Yy TIOi3/1 CTajla >KEPTBOIO KOPCTOKOTO
noOUTTA Ta cripoOu 3ranTyBaHHs. OKpiM XBWII OaKaHHS B 1HIIHUX >KIHOK JUTHUTHCS
TaKUM HETaTUBHUM JIOCBIIOM, Yy CYCIUIBCTBA K 11€ BUKJIMKAJIO OYPXJIUBY PEaKIlito
3 MO3MIII «camMa BUHHA». Xod4a 00 €KTUBHO HEMA€ >KOJHUX MiJCTaB HaBITh IS
MPUIYIIEHHS TOTO, 1110 KIHKa BeJla ce0e sIKOCh MPOBOKYIOUE.[4]

I takux cutyamiid tucsui. [locrae noriune 3anurtanHs: «Homy CyCHUIbCTBO
3aCy KY€ )KEPTBY, 4 HE MPOTATYE 11 PYKy TOIMOMOTHU?»[S]

Ane it npomy € meBHe moscHeHHsA. Jlocmiau mcuxonora Mensina JlepHepa
MOKa3aM, 10 JJIs IICUXOJIOTIYHOr0 OJIaromoayydys JrasaM HeoOXigHa Bipa B T€, 110
CBIT, B SKOMY BOHH JXHBYTb, € CIIpaBEIIMBUM. TakuMm, g€ 3a Jii YCeKaloTh
nepeadadyBaHl HACHIAKU, /1€ BC1 JIIOJU 3aCIy>KWJIM CBOE CTAHOBUIIE. AJIKE JIFOJIU
IIOJICHHO 31IITOBXYIOTHCA 3 MPUKJIAJAaMH CTPaXK/IaHb, IKUM HEMa€ MOSICHEHHS, 1 iX
CBIJIOMICTbh IOTpeOy€ BUMPABIAHHS TaKOI HEIPUEMHOT KapTUHHU.

Y monorpadii 1980 poky «Bipa y cnpaBennuBuii cBiT: DyHIaMeHTaIbHA
omaHa» JlepHep pO3KpHUB KOTHITHBHE YIEPEHKEHHS, 10 YCI JIOJU OTPUMYIOTH
TIIBKU T€, IO 3aCiIyXWiH. ToOTO, MEPEeKOHAHHS, 1110 CBIT BIAIITOBAHUMN a0COIIOTHO
CIIpaBEUIUBO 1 BC1 XOPOIII JIFOIU OTPUMYIOTh BUHATOPOJTy, a MOTaHl — MOKapaHHSI.
I{e mepekoHaHHS MOKE TIPU3BOJINTH JI0 BUIPABIAHHS JTFOACHKAX HEMIACTh, 00 BOHH
HOr0 «3aCIyKWIm».[2]

Biaronockamu niporo € BucioBiieHHs «Jedem das Seine» — «KOXHOMY TIO
3aciyrax», o OyB HamMcOM HaJ BopoTamMH KoHUTabopy byxenBanpa. Ak To
KaKyTh HE OyJIeMO TIPOBOJAMTH ITapajIei.

[Ilo Mmu MaemMo B MiJICYMKY... XTO X BUHEH? JXepTBa uM MOXe BCE Taku
MpaBonopymHUK ? [Iutanus. ..

Ane yomy 6arato xTo He Oepe 0 yBaru Te, o Hac orouye? Uu HE B IbOMY
KPUETHCS po3raaka. Moske 1€ Halll MEHTAIITET, Yd MOXKe CyO’€KTHBHE PillleHHS
KOXHOTO, YHM HE3I0POBE CYCIUIBCTBO, YA HACIOK MPOTAIUH Y MPABOCBIOMOCTI
monen? A MOXIIMBO 11€ Bce pa3oM. MOKIIMBO BeCh CIEKTp (PaKTOpiB, 10 OTOUYE
JIOIMHY SK CyO’€KTa OyJIb-4yOoro 1 € TUM BaKeleM, IO INTOBXa€ Ha BUMHCHHS
MpaBoropyiieHb. Yu He Tak?
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